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THE    ENGLISH    CONSTITUTION 


EEIGN  OF  CHARLES  THE  SECOND. 


INTRODUCTORY  CHAPTER. 

SIR   WILLIAM    BLACKSTONE,  in   the  peroration   of  his  Com- 
mentaries, thus  expresses  himself  concerning  the  English 
Constitution  in  the  reign  of  King  Charles  the  Second. 

"  Immediately  upon  the  restoration  of  King  Charles  the 
Second  the  principal  remaining  grievance,  the  doctrine  and 
consequences  of  military  tenures,  was  taken  away  and  abolished, 
except  in  the  instance  of  corruption  of  inheritable  blood,  upon 
attainder  of.  treason  and  felony.  And  though  the  monarch,  in 
whose  person  the  regal  government  was  restored,  and  with  it 
our  ancient  constitution,  deserves  no  commendation  from  pos- 
terity, yet,  in  his  reign,  (wicked,  sanguinary,  and  turbulent  as  it 
was,)  the  concurrence  of  happy  circumstances  was  such,  that 
from  thence  we  may  date  not  only  the  re-establishment  of  our 
Chm'ch  and  Monarchy,  but  also  the  complete  restitution  of 
English  liberty,  for  the  first  time  since  its  total  abolition  at  the 
conquest.  For  therein  not  only  these  slavish  tenures,  the  badge 
of  foreign  dominion,  with  all  their  oppressive  appendages,  were 
removed  from  incumbering  the  estates  of  the  subject ;  but  also 
an  additional  security  of  his  person  from  imprisonment  was 
obtained,  by  that  great  bulwark  of  our  constitution,  the  habeas 
corpus  act.  These  two  statutes,  with  regard  to  our  property  and 
persons,  form  a  second  Magna  Charta^  as  beneficial  and  effectual 
as  that  of  Running-Mead.  That  only  pruned  the  luxuriances  of 
the   feodal   system;   but   the   statute   of   Charles   the   Second 
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extirpated  all  its  slaveries ;  except  perhaps  in  copyhold  tenure ; 
and  there  also  they  are  now  in  great  measure  enervated  by 
gradual  custom,  and  the  interposition  of  our  courts  of  justice. 
Magna  Charta  only,  in  general  terms,  declared,  that  no  man  shall 
be  imprisoned  contrary  to  law :  the  habeas  corpiis  act  points  him 
out  effectual  means,  as  well  to  release  himself,  though  committed 
even  by  the  king  in  council,  as  to  punish  all  those  who  shall 
thus  unconstitutionally  misuse  him. 

"  To  these  I  may  add  the  abolition  of  the  prerogatives  of 
purveyance  and  pre-emption;  the  statute  for  holding  triennial 
parliaments ;  the  test  and  corporation  acts,  which  secure  both  om- 
civil  and  religious  liberties ;  the  abolition  of  the  writ  de  hceretico 
comburendo;  the  statute  of  frauds  and  perjuries,  a  great  and 
necessary  security  to  private  property;  the  statute  for  distri- 
bution of  intestates'  estates,  and  that  of  amendments  audi  jeofails, 
which  cut  off  those  superfluous  niceties  which  so  long  had  dis- 
graced our  courts ;  together  with  many  other  wholesome  Acts  that 
were  passed  in  this  reign,  for  the  benefit  of  navigation  and  the 
improvement  of  foreign  commerce:  and  the  whole,  when  we 
likewise  consider  the  freedom  from  taxes  and  armies  which  the 
subject  then  enjoyed,  will  be  sufficient  to  demonstrate  this  truth, 
'  that  the  constitution  of  England  had  arrived  to  its  full  vigour, 
and  the  true  balance  between  liberty  and  prerogative  was  happily 
established  by  law,  in  the  reign  of  king  Charles  the  Second.' 

"It  is  far  from  my  intention  to  palliate  or  defend  many 
very  iniquitous  proceedings,  contrary  to  all  law,  in  that  reign. 
What  seems  incontestable  is  this;  that  hy  the  Icno,  as  it  then 
stood,  (notwithstanding  some  invidious,  nay  dangerous,  branches 
of  the  prerogative  have  since  been  lopped  off,  and  the  rest  more 
clearly  defined,)  the  people  had  as  large  a  portion  of  real  liberty, 
as  is  consistent  with  a  state  of  society ;  and  sufficient  power,  re- 
siding in  their  own  hands,  to  assert  and  preserve  that  liberty, 
if  invaded  by  the  royal  prerogative ;  for  which  I  need  but  appeal 
to  the  catastrophe  of  the  next  reign." 
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Sir  William  Blackstone  subjoins,  in  a  note,  "  The  point  of 
time  at  which  I  would  chuse  to  fix  this  theoretical  perfection 
of  our  public  law  is  in  the  year  1679;  after  the  habeas  corpus 
Act  was  passed,  and  that  for  licensing  the  press  had  expired; 
though  the  years  which  immediately  followed  it  were  times  of 
great  practical  oppression." 

Mr  Fox,  in  the  Introduction  to  his  History  of  the  reign  of 
James  the  Second,  adopts  Blackstone's  remarks,  building  on 
them  a  superstructure  of  political  reflections. 

"  The  reign  of  Charles  the  Second  forms  one  of  the  most 
singular,  as  well  as  of  the  most  important  periods  of  history. 
It  is  the  era  of  good  laws  and  bad  government.  The  abolition 
of  the  Com-t  of  Wards,  the  repeal  of  the  Writ  De  Haeretico  Com- 
burendo,  the  Triennial  Parliament  Bill,  the  establishment  of  the 
rights  of  the  House  of  Commons  in  regard  to  impeachment,  the 
expiration  of  the  License  Act,  and  above  all,  the  glorious  statute 
of  Habeas  Corpus,  have  therefore  induced  a  modern  writer  of 
great  eminence  to  fix  the  year  1679  as  the  period  at  Avhich  our 
constitution  had  arrived  at  its  greatest  theoretical  perfection ; 
but  he  OAvns,  in  a  short  note  upon  the  passage  alluded  to,  that 
the  times  immediately  following  were  times  of  great  practical 
oppression.  What  a  field  for  meditation  does  this  short  obser- 
vation, from  such  a  man,  furnish !  What  reflections  does  it  not 
suggest  to  a  thinking  mind,  upon  the  inefficacy  of  human  laws, 
and  the  imperfection  of  human  constitutions!  We  are  called 
from  the  contemplation  of  the  progress  of  our  constitution,  and 
our  attention  fixed  with  the  most  minute  accuracy  to  a  particular 
point,  when  it  is  said  to  have  risen  to  its  utmost  perfection. 
Here  we  are  then  at  the  best  moment  of  the  best  constitution 
that  ever  human  wisdom  framed.  What  follows  ?  A  time  of 
oppression  and  misery,  not  arising  from  external  or  accidental 
causes,  such  as  war,  pestilence,  or  famine,  nor  even  from  any 
such  alteration  of  the  laws  as  might  be  supposed  to  impair  this 
boasted  perfection,  but  from  a  corrupt  and  wicked  administration, 
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which  all  the  so-much-adraired  checks  of  the  constitution  were 
not  able  to  prevent.  How  vain  then,  how  idle,  how  presumptu- 
ous, is  the  opinion,  that  laws  can  do  everything !  and  how  weak 
and  pernicious  the  maxim  founded  upon  it,  that  measures,  not 
men,  are  to  be  attended  to! " 

To  the  like  effect.  Lord  John  Russell,  in  his  History  of  the 
English  Goverment,  writes,  that  in  the  period  of  the  reign  of 
Charles  II.,  are  to  be  found  "  the  worst  of  governments,  the  best 
of  laws''  To  these  eulogies  on  the  Constitution  may  be  added 
one  of  Dryden,  in  his  Threnodia  Avgustalis,  on  that  national 
felicity  which  is  the  natural  result  of  a  true  balance  between 
liberty  and  prerogative,  and  a  freedom  from  taxes  and  armies. 

Our  British  heaven  was  all  serene, 
No  threatening  cloud  was  nigh, 
Not  the  least  wrinkle  to  deform  the  sky, 
We  liv'd  as  unconcern'd  and  happily 

As  the  first  age  in  nature's  golden  scene  ; 
Supine  amidst  our  flowing  store, 
We  slept  securely,  and  we  dreamt  of  more ; 
When  suddenly  the  thunder-clap  was  heard, 
It  took  us  unprepar'd,  and  out  of  guard. 
Already  lost  before  we  feai-'d. 

The  amazing  news  of  Charles  at  once  were  spread, 

At  once  the  general  voice  declar'd, 

"  Our  gracious  Prince  was  dead." 
***** 

Thou  didst  his  gracious  reign  prolong. 
Even  in  thy  Saints'  and  Angels'  wrong ! 

It  is  proposed  to  inquire  into  the  state  of  the  English  Con- 
stitution in  the  reign  of  Charles  the  Second.  If,  in  the  result, 
it  may  appear  that  the  Constitution  has  been  subsequently  im- 
proved rather  than  deteriorated,  it  will,  nevertheless,  be  consist- 
ent with  the  history  of  the  country,  if  bad  government  should 
be  found  to  have  been  productive  of  good  laws ;  and  thus  that 
King  Charles  II.  may  stand  in  unenviable  rivalry  with  King 
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Charles  the  First  and  King  John.  Of  the  English  Constitution 
it  may  be  said  that  its  most  notable  bulwarks  have  resulted 
from  its  most  flagrant  violations. 

Doris  ut  Ilex  tonsa  bipennibus, 
Per  damna,  per  caedes,  ab  ipso 
Ducit  opes,  aaimumque  ferro. 

It  may  avoid  ambiguity  as  to  the  purport  of  the  present 
inquiry  to  state,  that  it  will  embrace  the  public  law  in  force  in 
the  reign  of  Charles  II.,  and  not  exclusively  the  statutes  passed 
at  that  era.  Thus,  to  the  credit  side  of  constitutional  perfection 
in  the  reign  of  Charles  II.  may  be  carried  any  revivals,  in  that 
reign,  under  the  designation  of  statutes,  of  any  ordinances  of 
Barebones ;  just  as  the  Commonwealth  man-of-war,  the  Naseby, 
took,  at  the  Restoration,  the  name  of  the  Royal  Charles.  And, 
in  like  manner,  there  may  be  carried  to  the  opposite  side  of  the 
account  a  law  for  hanging  and  eviscerating  alive  Roman  Catholic 
Priests,  made,  indeed,  by  Elizabeth,  but  kept,  and,  in  numerous 
instances,  enforced  under  Charles  II.,  as  Dryden  expresses  him- 
self concerning  that  same  law : 

O  let  their  crime  in  long  oblivion  sleep  ! 
'Twas  theirs,  indeed,  to  make,  'tis  your's  to  Tceep. 
Unjust,  or  just,  is  all  the  question  now ; 
'Tis  plain,  that,  not  repealing,  you  allow. 

Further,  it  is  not  intended,  in  the  present  inquiry,  to  follow 
Sir  William  Blackstone  in  a  review  of  laws  not  contributing  to 
the  vigour  of  the  Constitution,  with  whatever  other  vigour  they 
may  be  endowed.  The  statutes  of  Frauds,  Distributions,  Jeofails, 
and  the  laws  for  the  improvement  of  navigation  and  foreign  com- 
merce, which  he  adduces,  may  appear  irrelevant  to  the  perfection 
of  the  Constitution,  to  which  point  they  are  applied  by  him. 
Many  of  them  are,  moreover,  diametrically  opposed  to  received 
principles  of  political  economy,  a  science  which  had  not  its  birth 
in  the  reign  of  Charles  II.     And  as  regards  the  generality  of 
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them,  it  may  be  confidently  maintained  that  the  Legislatm-es 
which  have  repealed  or  extensively  modified  them,  have  not, 
during  the  space  of  two  hundred  years,  been  pursuing  altogether 
a  downward  course,  nor  been  employed  in  gilding  refined  gold, 
painting  lilies  and  perfuming  violets.  Whether  we  turn  our 
attention  to  civil  or  criminal  laws,  those  of  foreign  or  domestic 
commerce,  of  landed  or  personal  property,  we  shall,  probably, 
agree  with  one  of  the  brightest  ornaments  of  the  reign  of  Charles 
II.,  Sir  Matthew  Hale,  that,  however  wise  may  have  been  our 
legislators  two  hundred  years  ago,  "  Time  is  the  wisest  thing 
under  heaven." 

With  regard  to  Blackstone's  opinion  of  the  temporary  felicity 
of  the  country  arising  from  an  exemption  in  the  reign  of  Charles 
II.  from  taxes  and  armies,  it  may  appear  as  irrelevant  to  a  ques- 
tion concerning  the  vigour  of  the  Constitution,  as  if  its  imbecility 
were  to  be  inferred  from  the  great  Plague  of  1665,  or  the  Fire  of 
London.  Nevertheless,  a  brief  examination  of  Blackstone's  re- 
marks upon  these  topics  may  serve  to  remove  prejudice  from  the 
threshold  of  this  investigation,  by  making  it  plain,  that,  where 
optimism  is  at  issue,  the  reflections  of  the  great  Commentator 
who  first  drew  down  English  Law  from  the  clouds,  are  to  be 
perused  with  grains  of  allowance. 

Were  Blackstone's  statements  concerning  taxes  and  armies 
in  the  reign  of  Charles  II.  nearer  the  truth  than  they  may  be 
found,  there  would  have  to  be  considered,  in  the  opposite  scale, 
that,  by  the  ancient  Constitution,  the  demands  of  the  public 
service  were  supplied  not  merely  by  taxes,  but,  in  a  great  mea- 
sure, from  the  royal  domains,  and  confiscations,  with  multifarious 
items  of  casual  revenue.  These  sources  are  now  almost  dried  up, 
and  their  places  supplied  by  taxes.  Neither  did  it  redound  to 
the  honour  or  happiness  of  a  nation,  that  its  king  may  have 
sometimes  postponed  the  taxing  of  his  subjects,  because  it  would 
have  necessitated  the  holding  of  a  Parliament,  to  which  course 
he  preferred  being  the  pensioner  of  a  foreign  monarch,  shutting 
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the  exchequer  in  violation  of  public  credit,  chaffering  away 
Dunkirk,  a  trophy  of  national  valour,  tarnishing  the  flag  of  Eng- 
land, by  a  piratical  attempt  on  the  Dutch  Smyrna  fleet.  And 
although  Charles  II.  had  not  burthened  his  subjects  with  an 
army,  he  would  have  owned  the  soft  impeachment  of  a  navy 
from  the  Muse/)f  Waller: 

His  club  Alcides,  Phoebus  has  his  bow, 
Jove  has  his  thimder,  and  your  navy,  You. 

But  Blackstone's  statements  as  to  freedom  from  taxes  and 
armies  in  the  reign  of  Charles  II.  are  contradicted  by  the  statutes, 
by  parliamentary  debates,  and  by  contemporary  historians.  As 
to  taxes, — Mr  Hallam  writes  that  "  it  appears,  that,  in  the  first 
seven  years  of  Charles  II.,  the  nation  paid  a  greater  sum  in  taxes 
than  in  any  preceding  period  of  the  same  duration."  The  first 
parliamentary  imposition  known  in  England  of  hearth-money 
payable  equally  for  every  hearth,  however  unequal  the  tenement 
it  warmed,  was  by  a  statute  of  Charles  II.  At  the  Revolution 
this  tax  was  a  grievance  of  which  the  nation  made  early  and 
loud  complaints.  Accordingly,  by  the  statute  1  William  and 
Mary,  Stat.  1,  c.  10,  hearth-money  was  declared  to  be  "not  only 
a  great  oppression  to  the  poorer  sort,  but  a  badge  of  slavery  upon 
the  whole  people,  exposing  every  man's  house  to  be  entered  into, 
and  searched  at  pleasure  by  persons  unknown  to  him;  and, 
therefore,  to  erect  a  lasting  monument  of  their  majesties'  good- 
ness in  every  house  of  this  kingdom,  the  duty  of  hearth-money 
was  taken  away,  and  abolished ^" 

The  Excise  was  an  invention  of  the  Commonwealth,  but  was 
revived  and  made  hereditary  in  the  reign  of  Charles  II. ;  the  maxim 
holding  in  fiscal  impositions,  fas  est  et  ah  hoste  doceri.  Black- 
stone  writes  that  the  "  very  name  of  Excise,  firom  its  first  original 
to  the  present  time,  has  been  odious  to  the  people  of  England." 

^  See  Mr  Macaulay's  tableau  of  hearth-money,  in  the  third  volume  of  his 
History. 
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It  appears  from  the  writings  of  Marvell,  that  in  the  time  '  of 
Charles  II.  the  Excise  was  not  less  hateful  than  in  that  of  Sir 
Robert  Walpole,  or  when  Dr  Johnson  inveighed  against  it  in 
his  Dictionary.     Marvell  writes  of  Excise  : 

A  thousand  hands  she  has,  a  thousand  eyes, 
Breaks  into  shops,  and  into  cellars  pries. 
With  hundred  rows  of  teeth  the  shark  exceeds. 
And  on  all  trades,  like  Cassowar,  she  feeds. 

A  speaker  of  the  House  of  Commons,  in  the  year  1666,  thus 
explains  one  of  the  several  PoZZ-taxes  imposed  in  the  reign  of 
Charles  II.  ''  Because  the  greater  part  of  taxes  for  the  previous 
twenty-six  years  have  been  laid  upon  lands  ;  but  a  little  weight 
lying  always  upon  one  shoulder,  will,  at  length,  become  uneasy, 
though,  being  shifted  sometimes  to  the  other,  there  will  be  some 
refreshment."  It  may  be  observed  that,  in  the  PoZZ-tax  Acts  of 
Charles  II.,  the  tax  is  demandable  for  persons  above  the  age  of 
sixteen,  the  very  age  and  provision,  which,  by  an  indecent  ex- 
amination into  the  age  of  a  female,  occasioned  the  famous  insur- 
rection of  Wat  Tyler.  Southey,  who  has  dramatised  the  poll- 
tax  and  its  insurrection,  makes  liis  hero  designate  it  as  a  tax 

"  Eorsooth  for  liberty  to  wear  my  head." 

Without  attempting  to  detail  all  the  new  taxes  imposed  in 
the  reign  of  Charles  II.,  it  may  be  noticed  that,  in  his  reign,  we 
read  of  taxes  upon  new  buildings,  upon  the  wages  of  domestic 
servants,  and  the  first  erection  of  turnpikes.  What  might  have 
been  thought  likely  to  have  struck  the  attention  of  Blackstone, 
there  is  an  act  of  Charles  II.  (sometimes  called  the  first  stamp 
act),  which  is  entitled  "  An  Act  for  laying  impositions  on  pro- 
ceedings at  law." 

As  regards  Armies,  we  read,  in  1673,  of  the  House  of  Com- 
mons voting  "  A  standing  army  a  grievance ;"  besides  com- 
plaints, about  the  same  time,  of  billeting  contrary  to  the  Petition 
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of  Right,  pressing  for  soldiers,  and  martial  law.  In  1677  Charles 
II.  suddenly  raised  an  army  consisting  of  between  twenty  and 
thirty  thousand  men,  under  pretence  of  employing  them  against 
France.  We  find  subsequent  statutes  for  granting  supplies  nicely 
calculated  for  the  specific  purpose  of  paying  off  and  disbanding 
the  army  levied  in  and  since  1677.  A  treasurer  of  the  navy 
was  impeached  for  lending  a  sum  of  £90,000  "specifically  appro- 
priated to  the  use  of  the  navy,  for  the  use  of  the  army.  Several 
of  the  present  regiments  of  our  army  were  coeval  or  contempo- 
rary with  the  reign  of  Charles  II.,  as  the  Coldstream  Guards, 
the  Life  Guards,  the  Oxford  Blues,  the  Royals,  the  King's  own, 
the  Queen's  own,  the  Buffs,  the  Fusileers^  A  conversation 
touching  the  feasibility  of  surprising  the  King's  Guards,  was 
the  corner-stone  of  Lord  Russell's  imputed  treason.  Evelyn  in 
his  Diary,  under  the  date  of  the  29th  of  June,  1678,  writes : 
"  Returned  by  Hounslow  Heath,  where  we  saw  the  new  raised 
army  encamped,  designed  against  France,  in  pretence  at  least ; 
but  which  gave  umbrage  to  the  Parliament.  His  Majesty  and 
a  world  of  company  were  in  the  field,  and  the  whole  army  in 
battalia,  a  very  glorious  sight." 

It  is  more  important  than  to  accumulate  proofs  of  a  reign  of 
taxes  and  armies,  as  regards  the  present  inquiry,  to  consider, 
how  far  the  "practical  oppression"  and  the  "many  iniquitous 
proceedings  contrary  to  all  law,"  which  Blackstone  admits  to 
have  disgraced  the  reign  of  Charles  11. ,  and  which  Fox  con- 
trasts with  the  alleged  theoretical  perfection  of  the  Constitution 
in  that  reign,  were,  in  any  way,  consequences  of  the  Constitution 
being  deficient  in  the  perfection  attributed  to  it.  It  will,  pro- 
bably, appear  in  the  course  of  this  work,  that  grievous  oppression 


1  The  Coldstream  foot-guards  were  formed  in  t66o,  when  two  regiments  were 
added  to  one  raised  ten  years  previously  at  Coldstream,  by  Monk.  The  Scotch 
Royals  were  brought  over  from  France  at  the  Restoration  ;  the  Oxford  Blues,  so 
called  from  their  first  commander,  Aubrey,  Earl  of  Oxford,  were  raised  in  i66i. 
The  fru^rt^o-leathered  3rd,  in  1665  ;  the  21st  foot,  armed  with/««7»,  in  1678.  Eve- 
lyn mentions  the  introduction  oi  grenadiers. 
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was  often  inflicted  without  any  infraction  of  statute  law,  still 
less  of  the  common  law  of  the  reign ;  that  the  wickedness  of 
men  in  high  places  was,  in  a  great  measure,  engendered  and 
encouraged  hy  badness  of  law ;  and  that  the  king,  the  Ministers 
of  State,  Judges,  and  Juries,  however  viciously  inclined,  could 
never  have  accomplished  the  mischiefs  they  perpetrated,  but 
through  the  imperfections  of  the  Constitution.  Were  the  Con- 
stitution of  the  reign  of  Charles  II.  to  be  restored,  a  phenomenon 
would  soon  be  witnessed  similar  to  that  of  the  era  of  recurring 
events  sung  of  by  the  ancient  poets,  when  there  might  recur 
another  Cabal,  another  Pension-Treaty  of  Dover,  other  Chief 
Justices  Scroggs  and  Jefireys,  other  State-murders  under  pre- 
texts of  Popish,  Rye-house  and  Meal-Tub  or  analogous  Plots. 

It  is  deserving  of  notice  that  the  alleged  theoretical  perfec- 
tion of  the  Constitution  in  the  reign  of  Charles  II.  is  not  deemed 
by  Blackstone  incompatible  with  the  existence  of  some  "  invi- 
dious, nay,  dangerous  branches  of  the  prerogative  which  have 
since  been  lopped  off  or  more  clearly  defined;"  and  that,  with 
regard  to  his  appeal  to  the  catastrophe  of  the  reign  of  James  II., 
it  may  not  seem  reasonable  to  ascribe  the  successful  resistance 
of  the  nation  which  achieved  that  triumph  to  the  public  law 
established  in  the  reign  of  Charles  II.,  seeing  that  no  chapter 
on  the  expulsion  of  bad  kings,  and  changing  the  line  of  royal 
succession,  has  ever  been  found  in  the  Book  of  the  Constitution. 

The  Constitutional  Law  in  force  in  the  reign  of  Charles  II., 
will,  in  the  succeeding  chapters,  be  treated  of  under  the  following 
heads:  (1)  The  Sovereign.  (2)  The  Parliament.  (8)  The 
Established  Church.  (4)  Liberty  of  Conscience.  (5)  Liberty 
of  the  Person.  (6)  Liberty  of  Property.  (7)  Liberty  of  the 
Press.     (8)  Procedure  in  prosecutions  for  State  Offences. 


CHAPTER  II. 
THE  SOVEREIGN. 

IN  the  conferences  held  by  the  Deputies  of  Parliament  with 
Cromwell  for  the  purpose  of  inducing  him  to  accept  the  title 
of  King,  it  was  an  argument  urged  by  the  Deputies,  that  the 
limits  of  the  authority  of  a  King  were  familiar  to  the  community, 
whereas  those  of  a  Protector  could  not  be  made  household  know- 
ledge by  any  new  charter.  It  may  appear,  however,  that  the 
royal  prerogative  in  England  before  the  Revolution  has  resem- 
bled the  chameleon  in  its  changes  of  aspect ;  and  that  what  was 
familiar  prerogative  in  the  reign  of  Charles  II.  would  appear 
extravagant  in  that  of  Queen  Victoria.  It  is  to  be  inquired 
whether  according  to  the  law  as  it  stood  in  the  reign  of  Charles 
II.,  the  prerogative  of  the  Sovereign  had  attained  the  acme  of 
perfection. 

It  is  proposed  to  consider  the  subject  of  Constitutional  Law 
as  regards  the  Royal  Prerogative,  under  the  following  heads: 
(1)  The  maxim  that  "the  King  can  do  no  wrong."  (2)  The 
Dispensing  and  Suspending  Powers.  (3)  The  State  Oflfences 
of  High  Treason  and  Sedition.  (4)  Proclamations.  (5)  State 
Oaths. 

(1)     The  King  can  do  no  wrong. 

The  moral  paradox  that  the  "  King  can  do  no  wrong,"  is  a 
formula  for  expressing  an  important  constitutional  doctrine,  that 
no  mismanagement  in  government  is  imputable  personally  to 
the  Sovereign,  whilst,  nevertheless,  no  wrong  can  be  done  to  the 
people,  without  a  remedy.  Whence  it  follows,  as  a  corollary, 
that  all  acts  of  State  must  be  performed  by  responsible  Ministers. 
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The  rule  that  the  king  can  do  no  wrong  has  been  wisely  con- 
trived for  the  purpose  of  avoiding  civil  confusion,  by  interposing 
a  state-conductor  to  avert  the  lightning  of  popular  frenzy  or 
justice  from  the  Sovereign's  worthy  or  unworthy  head. 

This  constitutional  maxim  had  not  attained  its  full  vigour 
in  the  reign  of  Charles  II.  Thus  the  Earl  of  Danby  was  ac- 
cused of  having  negotiated  for  a  pension  to  be  settled  by  Louis 
XIV.  on  King  Charles,  as  the  price  of  services  detrimental  to 
the  liberties  and  religion  of  the  people  of  England.  This  nego- 
tiation was  evidenced  by  a  letter  that  the  Earl  had  written  to 
the  British  Ambassador  at  Paris,  in  the  following  terms ;  it  was 
dated,  London,  March  25,  1678. 

"  In  case  the  conditions  of  peace  shall  be  accepted,  the  king 
expects  to  have  six  millions  of  livres  a  year,  for  three  years, 
from  the  time  that  this  agreement  shall  be  signed  betwixt  his 
Majesty  and  the  King  of  France ;  because  it  will,  probably,  be 
two  or  three  years  before  the  Parliament  will  be  in  humour  to 
give  him  any  supplies,  after  the  making  of  any  peace  with 
France ;  and  the  ambassador  here  has  always  ag-reed  to  that 
sum,  but  not  for  so  long  time.  If  you  find  the  peace  will  not 
be  accepted,  you  are  not  to  mention  the  money  at  all ;  and  all 
possible  care  must  be  taken  to  have  this  whole  negotiation  as 
private  as  is  possible,  for  fear  of  giving  offence  at  home ;  where, 
for  the  most  part,  we  hear  in  ten  days  after  of  any  thing  that  is 
communicated  to  the  French  ministers." — "  Tliis  letter  is  writ 
hy  my  order.      C.  R^ 

The  House  of  Commons  proceeded  constitutionally  to  impeach 
the  Earl  of  Danby.  The  impeachment  was  preferred  in  the 
year  1678  ;  but  although  the  Commons,  during  the  remainder  of 
the  reign  of  Charles  II.  never  relaxed  in  the  prosecution  of  it, 
and  the  King  did  not  die  till  1685,  Danby  was  never  brought 
to  trial.  The  imperfection  of  the  Constitution  furnished  Charles 
with  means  of  screening  his  minister,  whereby  the  people  were 
taught  to  regard  himself  as  a  wrongdoer  without  a  scape-goat. 
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Thus,  in  the  reign  of  Charles  II.,  the  Sovereign  might,  without 
an  indisputable  violation  of  the  then  existing  Constitution,  have 
boasted  concerning  his  Prime  Minister  what  Andrew  Marvell 
inserted  among  his  "  Royal  Resolutions :" 

And  I  will  assert  him  to  such  a  degree, 

That  aU  his  foul  treasons,  though  daring  and  high, 

Under  my  hand  and  seal  shaU  have  indemnity. 

In  a  similar  spirit,  when  Lord  Guilford,  after  his  impeach- 
ment had  been  voted  by  the  House  of  Commons  for  preparing 
a  Proclamation  against  Petitions  for  a  Parliament,  and  when  he 
was  presiding  with  very  dejected  looks  in  the  House  of  Lords, 
the  King  (as  his  brother  relates)  came  and  clapped  himself  down 
close  by  him  on  the  woolsack,  and  said,  "My  Lord,  be  of  good 
comfort,  I  will  never  forsake  my  friends  as  my  father  did." 

The  following  instances  of  the  assumption  of  irresponsible 
power  by  Charles  II.,  indicate,  further,  that  the  maxim  of  "  the 
King  doing  no  wrong"  was  not  only  slighted  by  the  Sovereign, 
but  was  also  not  duly  appreciated,  still  less  vigorously  enforced 
by  the  nation.  We  have  an  example  of  Charles  II.  personally 
transacting  the  official  business  of  a  Lord  High  Admiral. 
Evelyn,  in  his  Diary,  under  the  date  of  the  12th  of  May  1684, 
writes,  *'  I  returned  to  London  when  I  found  the  Commissioners 
of  the  Admiralty  abolished,  and  the  office  of  Admiral  restored 
to  the  Duke,  as  to  the  disposing  and  ordering  all  sea-business. 
But  his  Majesty  signed  all  petitions,  papers,  warrants,  and  com- 
missions, that  the  Duke,  not  acting  as  Admiral  by  Commission 
or  office,  might  not  incur  the  penalty  of  the  late  Act  against 
Papists  and  Dissenters  holding  offices,  and  refusing  the  test. 
Every  one  was  glad  of  this  change." 

In  one  instance  the  Legislature  itself  appears  to  have  ignored 
the  maxim  that  the  "King  can  do  no  wrong;"  for  by  the  Act 
of  the  13th  and  14th  Charles  II.,  c.  33,  for  licensing  and  restrict- 
ing the  Press,  the  King  is  authorized  under  his  ^gn  Manual  to 
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grant  warrants  for  the  searcliing  after  and  seizing  unlicensed  or 
seditious  books,  and  for  the  arrest  of  offenders.  If  we  could 
suppose  the  Liberty  of^  the  Press  to  be  by  an  Act  of  this  day 
trampled  upon  by  a  licenser,  yet,  according  to  the  present  prin- 
ciples and  practice  of  the  Constitution,  the  Sign  Manual  would 
be  directed  to  be  countersigned  by  a  Secretary  of  State. 

The  abuses  of  the  Great  Seal  in  the  reign  of  Charles  II., 
indicate  that  where  the  King  did  wrong  there  was  no  adequate 
practical  redress  against  his  Ministers.  With  respect,  indeed,  to 
the  sealing  of  Charles's  second  Declaration  of  Indulgence,  Lord 
Keeper  Bridgman  for  a  time  refused  to  affix  the  Great  Seal  to 
it ;  but  he  was  afterwards  induced  to  comply.  It  is  not  correct, 
as  Burnet  represents,  that  the  Seal  was  ti-ansferred  to  Lord 
Shaftesbury  in  order  that  it  might  be  affixed  to  the  Declaration : 
this  is  shewn  by  Lord  Campbell  from  dates  in  which  his  Lord- 
ship is  borne  out.  But  Bridgman  was  abruptly  removed  from 
the  Chancellorship  before  the  next  Session  of  Parliament,  ap- 
parently on  account  of  his  scruples  upon  this  and  some  other 
occasions,  one  of  which  Burnet  represents  to  have  been  his 
refusal  to  seal  a  commission  for  martial  law.  His  less  scrupulous 
successor,  Lord  Shaftesbury, 

A  daiing  pilot  in  extremity, 

Pleas'd  with  the  danger,  when  the  waves  went  high 

He  sought  the  storms, 

commenced  his  administration  by  issuing  writs  of  his  own 
authority  for  the  election  of  new  members  to  fill  up  all  the 
vacancies  that  had  occurred  in  the  House  of  Commons  during 
a  protracted  recess ;  he  likewise  maintained  that,  as  the  writs 
issued  under  the  Great  Seal,  it  was  for  the  Chancellor,  and  not 
for  the  House  of  Commons,  to  decide  on  the  validity  of  tlie 
elections. 

With  regard  to  pardons  under  the  Great  Seal.     The  pardon 
of  Blood  was  almost  as  flagrant  a  violation  of  Justice  as  (to  use 
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the  King's  own  expression  to  Clarendon)  the  "  putting  out  of 
the  way"  of  Vane.  Shaftesbury  stipulated  for  a  pardon  when  he 
took  office ;  and  the  first  act  of  his  successor  Lord  Nottingham 
was  to  seal  his  pardon  in  the  nature  of  a  plenary  indulgence. 
Marvell,  after  mentioning  that  the  Duke  of  Monmouth  with 
several  young  noblemen  had  encountered  the  watch  at  midnight, 
and  had  killed  a  beadle,  who  begged  for  his  life  on  his  knees, 
adds,  "  They  have  all  got  their  pardons  for  Monmouth's  sake,  but 
it  is  an  act  of  great  scandal."  It  had  been  well  for  the  memory 
of  Charles  II.,  if  "  for  Monmouth's  sake"  he  had  pardoned  Lord 
Eussell  and  Algernon  Sidney,  Lord  Howard's  evidence  against 
whom  equally  or  more  strongly  implicated  Monmouth,  who  was, 
nevertheless,  pardoned.  This  at  least  the  King  might  have  con- 
ceded, if  not  emulous  of  the  filicidal  Brutus,  but  adopting  the 
sentiments  of  his  own  Laureat,  in  an  amended  edition  of  the 
Absalom  and  Achitophel : 

But,  oh  !  that  yet  he  would  repent  and  live, 
How  easy  'tis  for  parents  to  forgive. 
"With  how  few  tears  a  pardon  might  be  won 
From  nature  pleading  for  a  darling  son  ! 

So  fragile  was  deemed  any  reliance,  in  regard  to  pardons,  on 
the  maxim  that  the  King  can  do  no  wrong,  and  the  consequent 
responsibility  of  Ministers  for  acts  which  can  have  any  legal  validity 
in  his  name,  that,  by  the  Habeas  Corpus  Act,  the  prerogative  of 
pardoning  for  the  offence  of  sending  persons  to  prisons  beyond 
seas  is  taken  away.  So,  by  the  Coventry  Act,  five  persons 
by  name,  and  all  others  concerned  in  slitting  the  nose  of  Sir 
John  Coventry,  are  prohibited  .from  obtaining  any  royal  pardon ; 
or,  as  Marvell  expresses  it, 

Which  if  any  bold  Commoner  dare  to  oppose, 
m  order  my  bravoes  to  cut  off  his  nose, 
Tho'  for't  I  a  branch  of  prerogative  lose. 

A  practice  oi  juggling  with  the  royal  seals  seems  to  have 
been  peculiar  to  the  reign  of  Charles  II.     When  the  King  had 
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granted  a  pardon  to  the  Earl  of  Danby,  the  House  of  Commons 
appointed  a  Committee  to  inquire  of  Lord  Chancellor  Notting- 
ham concerning  the  circumstances  of  its  passing.  Whereupon, 
the  Lord  Chancellor,  after  premising  that  he  neither  advised  nor 
drew  it,  informed  the  Committee,  as  they  reported,  "  that  the 
pardon  was  passed  with  the  utmost  privacy,  at  the  desire  of  the 
Earl,  Avho  gave  his  reason  for  it,  that  he  did  not  intend  to  make 
use  of  it,  but  to  stand  upon  his  innocence,  except  false  witnesses 
should  be  produced  against  him ;  and  then  he  would  make  use 
of  it  at  the  last  extremity.  That  he  advised  the  Earl  to  let  the 
pardon  pass  in  the  regular  course ;  but,  after  consulting  with  the 
King,  his  Majesty  declared  he  was  resolved  to  let  it  pass  with 
all  privacy ;  and,  suddenly  afterwards,  the  King  commanded  the 
Lord  Chancellor  to  bring  the  seal  from  Whitehall,  and,  being 
brought,  it  was  laid  on  the  table ;  thereupon  his  Majesty  com- 
manded the  seal  to  be  taken  out  of  the  bag,  which  the  Lord 
Chancellor  was  obliged  to  submit  unto,  it  not  being  in  his  power 
to  hinder  it.  The  King  then  wrote  his  name  on  the  top  of  the 
parchment,  and  gave  directions  to  have  it  sealed,  whereupon  the 
person  who  usually  carried  the  purse  affixed  the  seal  to  it." 
The  Chancellor  added,  "  That  at  the  very  time  of  affixing  the 
seal  to  the  parchment,  he  did  not  look  upon  himself  to  have  the 
custody  of  the  seal."  It  is  related  that  the  farce  was  maintained 
after  the  pardon  was  sealed,  by  the  King  returning  the  Great 
Seal  to  the  Chancellor  with  a  compliment,  that  "  he  could  not 
replace  it  in  better  hands." 

Pepys  writes,  in  1668,  that  "there  is  a  pardon  passed  to  the 
Duke  of  Buckingham  and  Lord  Shrewsbury  for  the  late  duel  and 
murder,  which  was  thought  a  worse  fault  than  any  ill  use  my 
late  Lord  Chancellor  ever  put  the  Great  Seal  to,  and  Avill  be  so 
thought  by.  the  Parliament,  for  them  to  be  pardoned  without 
bringing  them  to  trial.  My  Lord  Privy  Seal  would  not  have  it 
pass  his  hand,  but  made  it  go  by  immediate  warrant ;  or,  at  least, 
they  knew  that  he  would  not  pass  it,  and  so  did  direct  it  to  go 
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by  immediate  warrant  that  it  might  not  come  to  him."  The 
royal  pardon  was  announced  in  the  Gazette  of  February  24, 
1668,  accompanied,  it  may  be  noticed,  with  a  declaration  that 
"  on  no  pretence  whatever  should  any  pardon  in  future  be 
granted  for  killing  in  any  duel;"  albeit  it  is  well  known, 
that  the  Duke  of  Buckingham  was  afterwards  pardoned  for 
killing  Lord  Shrewsbury  in  the  famous  duel  in  which  the 
Countess  of  Shrewsbury  (Pope's  Wanton  Shrewshury)  held  the 
Duke's  horse  in  the  disguise  of  a  page.  Of  the  latter  pardon 
Pepys  writes  in  1696,  "Kings  do  not  use  to  grant  pardons  before 
convictions,  unless  it  be  to  noblemen,  as  to  the  Duke  of  Bucking- 
ham for  killing  Lord  Shrewsbury." 

One  more  instance  may  be  cited  tending  to  shew  the  weak- 
ness, in  the  reign  of  Charles  II.,  of  the  maxim  that  the  "  King 
can  do  no  wrong."  The  king  dissolved  his  last,  or  the  Oxford, 
Parliament,  after  an  eight  days'  session,  apparently  without  pre- 
vious consultation  with  his  ministers ;  coming  very  suddenly  to 
the  House  of  Lords  in  a  sedan,  with  his  crown  between  his  feet, 
and  his  robes  in  another  sedan  with  the  curtains  closed.  Having 
laid  the  parliament  prostrate,  the  king  proceeded  to  crow  over  it, 
by  publishing,  in  his  own  name,  his  "  Declaration  to  all  his 
loving  subjects,  touching  the  causes  and  reasons  that  moved  him 
to  dissolve  the  last  two  Parliaments."  This  Declaration  was 
prepared  by  Chief  Justice  North,  and  was  read  in  all  cliurches. 
It  served,  in  conjunction  with  the  king's  opening  address  to  the 
Oxford  Parliament,  to  furnish  matter  for  the  speech  put  into 
David's  mouth  which  constitutes  the  splendid  peroration  of  the 
first  part  of  Dryden's  poem  of  Absalom  and  Achitophel. 

Sir  William  Jones  and  the  Whig  lawyers  were  not  tardy  in 
producing  an  Answer  to  the  king's  Declaration,  which  is  ani- 
madverted upon  by  them  as  being  a  violation  of  the  maxim  that 
the  "  King  can  do  no  wrong."  It  may  be  said  of  this  dispute 
Victrix  causa  Deis  placui't,  sed  victa  Catoni;  for,  as  the  historian 
Ralph  writes,  "  the  gazettes  from  the  middle  of  ]May  (the  date  of 
the  king's  Declaration)  to  the  January  following,  are  little  more 
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than  a  collection  of  testimonies,  in  the  name  of  loyal  addresses, 
that  the  people  were  weary  of  all  those  rights  and  privileges 
that  make  subjection  safe  and  honourable."  Nevertheless  Sir 
William  Jones's  A9iswer,  from  which  the  following  extract  is 
given,  may  have  brought  forth  fruits  precious  to  liberty,  though 
in  late  season. 

"  Our  laws  have  taken  care  to  make  the  king  always  dear  to 
his  people,  and  to  preserve  his  person  sacred  in  their  esteem,  by 
wisely  preventing  him  from  appearing  as  author  of  anything 
which  may  be  exceptionable  to  them.  It  is  therefore  that  he 
doth  not  execute  any  considerable  act  of  royal  power,  till  it  be 
first  debated  and  resolved  in  council ;  because,  then  it  is  the 
counsellors  must  answer  for  the  advice  they  give,  and  are  punish- 
able for  such  orders  as  are  irregular  and  illegal.  Nor  can  his 
magistrates  justify  any  unlawful  action  under  the  colour  of  the 
king's  commands,  since  all  his  commands  that  are  contrary  to 
law  are  void ;  which  is  the  true  reason  of  that  well-known 
maxim,  that  '  the  King  can  do  no  wrong.'  A  maxim  just  in 
itself,  and  alike  safe  for  the  Prince,  and  for  the  Subject ;  there 
being  nothing  more  absmd  than  that  a  Favourite  should  excuse 
his  enormous  actions  by  a  pretended  command,  which,  we  may 
reasonably  suppose,  he  first  procured  to  be  laid  on  himself. 
But  we  know  not  whom  to  charge  with  advising  this  last  Dis- 
solution /  it  was  a  work  of  darkness ;  and  if  we  are  not  mis- 
infoi-med,  the  Privy  Council  was  as  much  surprised  at  it  as  the 
nation.  Nor  will  a  future  parliament  be  able  to  charge  anybody 
as  the  author  and  adviser  of  the  late  printed  paper,  which  bears 
the  title  of  '  His  Majesty's  Declaration,'  though  every  good 
subject  ought  to  be  careful  how  he  calls  it  so :  for  his  Majesty 
never  speaks  to  his  people  as  a  king,  but  either  personally  in 
his  parliament,  or,  at  other  times,  under  his  seal,  for  which  the 
chancellor  or  other  officers  are  responsible,  if  what  passes  them 
be  not  warranted  by  law^" 

'  See,  further,  concerning  the  maxim  that  "the  King  can  do  no  wrong,"  a  tract 
by  Harley,  entitled  A  Vindication  of  the  Rights  of  the  Commons  of  England,  nth 
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(2)    Dispensing  and  Suspending  Powers. 

The  question  as  to  tlie  Dispensing  and  Suspending  Powers 
is  no  less  than  that  of  the  correctness  of  the  position  which  was 
affirmed  by  Chief  Justice  Herbert,  judicially,  in  the  reign  of 
James  II.,  that  the  laws  are  the  king's  own  laws;  implying 
that  every  one,  not  excepting  a  king,  may  do  what  he  wills 
with  his  own.  A  similar  position  was  maintained  in  the  reign 
of  Charles  II.  by  Attorney-General  Finch  (afterwards  Lord 
Nottingham),  that  the  King  may  dispense  with  laws  "in  order 
to  the  preservation  of  the  kingdom,"  which.  Lord  Campbell  says, 
is  an  equivalent  expression  to  "  all  laws  which  the  king  or  his 
ministers  may  think  disagreeable  to  themselves." 

The  Declaration  of  Rights  contains  the  following  enuncia- 
tions, viz. :  "  That  the  pretended  power  of  suspending  laws,  and 
the  execution  of  laws,  by  regal  authority,  without  consent  of 

volume  of  Somers's  Tracts,  Sir  W.  Scott's  ed.  p.  281. — A  conversation  between 
Cromwell  and  Ludlow,  on  the  Protector's  power  of  committal,  Ludlow's  Memoirs. — 
A  letter  on  the  subject  by  Gardiner  to  the  Protector  Somerset,  in  Petyt's  Jus  Par- 
liamentarium,  commencing  ' '  Now  whether  the  King  may  command  against  an  Act 
of  Parliament,  and  what  danger  they  fall  in  that  break  a  law  with  the  Bang's  con- 
sent, I  dare  say  no  man  alive  at  this  day  hath  had  more  experience  with  the  judges 
and  lawyers  than  I."  Speaker  Onslow's  Observations  on  Lord  Somers's  Answer  to  his 
Tmpeachinent  for  signing  Blank  Warrants,  Burnet,  Vol.  IV.  Lord  Mahon,  it  may 
be  thought  with  reason,  censures  Beckford's  speech  to  King  George  ITI.  upon  deli- 
vering an  address  of  the  City  of  London,  (which  may  be  seen  engraved  in  gilt  letters 
on  the  pedestal  of  Beckford's  statue  in  Guildhall,  in  which  he  is  represented  as 
admonishing  the  Eling)  as  unconstitutional,  being  calculated  to  draw  the  King  into 
pereonal  altercation,  in  violation  of  the  maxim  that  "the  King  can  do  no  vnoug." 
Wilkes's  famous  No.  45  of  the  North  Briton,  in  which  he  assails  the  King's  speech, 
but  only  as  the  production  of  Ministers,  may  not  appear  to  justify  the  violent  mea- 
sures adopted  against  the  author,  printer,  and  publisher,  by  the  Government  of  the 
day.  After  stating  that  the  Ministers  had  framed  for  the  King's  speech  a  particular 
statement,  Wilkes  adds,  "The  infamous  fallacy  of  this  whole  sentence  is  apparent 
to  all  mankind,  and  was  the  most  abandoned  instance  of  ministerial  effrontery  ever 
attempted  to  be  imposed  on  mankind."  .  .  ,  . "  Every  iriend  of  his  country  must 
lament  that  a  Prince  of  so  many  great  and  amiable  qualities,  whom  England  truly 
reveres,  can  be  brought  to  give  the  sanction  of  his  sacred  name  to  the  most  odious 
measures,  and  to  the  most  unjustifiable  public  declarations  from  a  throne  ever 
renowned  for  truth,  honour,  and  unsullied  virtue."  A  very  sorry  attempt  was 
made  to  have  No.  45  burned  by  the  common  hangman. 

r  2 
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Parliament,  is  illegal."  And,  "That  the  pretended  power  of 
dispensing  with  laws  by  regal  authority,  as  it  hath  been  assumed 
and  exercised  of  late,  is  illegal."  But,  in  the  Bill  of  Rights,  a 
clause  is  inserted  declaring  and  enacting  "  that,  from  and  after 
this  present  Session  of  Parliament,  no  dispensation  by  non  ob- 
stante of  or  to  any  statute,  or  any  part  thereof,  shall  be  allowed ; 
but  that  the  same  shall  be  held  void  and  of  no  effect,  except  a 
dispensation  be  allowed  of  in  such  statute,  and  except  in  such 
cases  as  shall  be  specially  provided  for  by  one  or  more  Bill  or 
Bills  to  be  passed  (which  were  never  passed)  during  this  present 
Session  of  Parliament."  The  Dispensing  Power  consisted  in 
the  exemption  of  particular  persons,  under  special  circumstances, 
from  the  operation  of  penal  law :  the  Suspending  Power  in  nul- 
lifying the  entire  operation  of  any  statute,  or  any  number  of 
statutes.  The  one  power  may  be  the  more  wholesale,  and  the 
other  the  more  retail  in  its  operation ;  but,  in  point  of  principle, 
it  may  seem  that  in  the  loosening  by  one  branch  of  the  Legis- 
lature of  what  the  three  branches  have  fastened,  it  is  only  the 
first  step  which  counts^. 

In  the  early  history  of  Parliaments  and  legislation  in  Eng- 
land, it  might  often  happen  that  the  nation  would  have  been 
exposed  to  extreme  inconvenience  if  a  power  of  summary  inter- 
position had  not  been  vested  in  the  Sovereign  for  the  purpose  of 
saving  the  People,  upon  emergencies,  from  the  straitness  of 
their  own  laws.  Moreover  penalties  were  till  very  modem  times 
regarded  as  perquisites  of  the  royal  revenue,  and  thus,  it  seemed 
equitable,  that  the  king  should  be  at  liberty  to  impoverish  him- 
self pro  tanto  if  he  pleased, — a  prerogative,  it  may  have  been 


1  The  earliest  mention  of  a  non  obstante  in  the  public  records  is  in  1245,  the  29th 
year  of  the  reign  of  Henry  III.,  when  the  Parliament  supplicated  the  Pope  to 
remove  certain  grievances,  of  which  one  was,  "Item  gravatur  Regnura  Angliae  ex 
multiplici  adventu  illius  infamis  nuntii  non  obstante."  It  appears  from  Matthew 
Paris  that,  in  the  reign  of  Henry  III.,  the  papal  non  obstante  began  to  be  imitated 
in  England,  as  when  the  King  granted  free  warren  to  one  of  his  courtiers,  with  a 
non  obstante  of  a  prior  royal  grant  to  the  Abbey  of  St  Alban's. 
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thought,  not  likely  to  have  been  overstrained.  In  the  reign  of 
Charles  II.  the  Constitution  did  not  stand  in  need  of  a  prop 
■which  might  have  been  expedient  in  its  infancy,  but  which,  in 
its  comparative  maturity,  was  pregnant  with  danger.  Laws  in 
which  the  community  felt  a  deep  interest  were  subject  to  be 
paralysed  at  the  arbitrary  will  of  the  Sovereign,  whilst  any  sup- 
posed limits  of  the  royal  power  in  the  exercise  of  this  prerogative 
partook  of  the  obscurity,  indefiniteness,  and  flexibility  of  the 
Common  Law. 

The  Dispensing  Power  received  a  solemn  confirmation  in  the 
reign  of  Charles  11.  in  a  case  in  which  Chief  Justice  Vaughan, 
a  judge  worthy  to  be  named  with  Hale  as  a  protector  of  consti- 
tutional liberty  in  bad  times,  gave  it  the  sanction  of  his  unexcep- 
tionable authority.  In  the  case  of  Thomas  versus  Sorrel  it  was 
decided,  that  a  privilege  granted  to  the  Company  of  Vintners, 
enabling  all  their  freemen  to  sell  wines  within  certain  localities 
generally  interdicted,  non  obstante  a  particular  statute,  was  a 
legal  dispensation  from  that  statute,  and  a  protection  to  any 
freeman  of  the  company  from  its  penalties.  Chief  Justice 
Vaughan,  in  delivering  his  opinion  in  this  case  against  the  Qui 
tarn  informer,  said  that  "  he  had  not  observed  any  steady  rule 
had  been  drawn  from  the  cases  to  guide  his  judgment  where  the 
king  may  or  may  not  dispense  with  penal  laws,  save  the  old 
rule  to  be  found  in  a  case  decided  in  the  reign  of  Henry  VII., 
that,  with  malum  prohihitum  by  statute  the  king  may  dispense, 
but  not  with  malum  in  se.  I  think,  liowever,  that  rule  hath 
more  confounded  men's  judgments  on  the  subject,  than  rectified 
them ;  nevertheless  the  case  tempore  Henry  VII.  afibrds  the  best 
key  in  our  books  to  open  that  dark  learning y 

Sir  Matthew  Hale,  writing  in  the  reign  of  Charles  II.  of  the 
prerogative  of  the  Crown  in  opening  the  ports  "  where,"  as  he 
says,  "  the  law  has  shut  them,"  states :  "  The  king  hath  regu- 
larly power  by  a  non  obstante,  though  not  in  toto,  to  abrogate  a 
prohibition  of  Parliament ;  yet  in  particular  cases,  of  particular 


22  THE   SOVEREIGN. 

quantities,  or  particular  persons  and  for  a  determinate  time,  and, 

so  far,  to  open  the  ports  notwithstanding  this  prohibition ;  but 

not  to  grant  a  general  dispensation.    Vide  tamen  Stat.  26  Henry 

VIII.  c.  10,  power  given  to  the  king  to  dispense  with  statutes 

of  this  nature."     It  is  obvious  that  piece-meal  dispensations  of 

the  nature  here  pronounced  hj  a  most  eminent  authority  to  be 

legal,  might  easily,  by  a  process  of  accumulation,  be  made  the 

means  of  eating  out  the  pith  of  any  statute,  after  the  manner  of 

the  horse-tail  argument  devised  by  the  ancient  logicians  and 

adverted  to  by  Horace : 

Caudaeque  piles  ut  equinae, 
Paulatim  vello,  et  demo  unum,  demo  etiam  unum, 
Dum  cadat  illusus,  ratione  ruentis  acervi 

The  Suspending  Power  was  twice  exercised  by  Charles  II. 
over  the  navigation  laws,  and  over  some  Acts  of  minor  import- 
ance, as  one  concerning  cart-wheels,  without  remonstrance.  On 
another  occasion  the  king  promised  the  Dissenters  to  suspend 
the  Uniformity  Act,  by  postponing  the  day  of  its  coming  into 
operation  for  three  months ;  a  promise  which  he  broke,  but  not 
from  any  constitutional  scruples.  Clarendon  advised  the  king 
to  keep  his  promise,  and  does  not  give  the  slightest  intimation 
of  any  dilemma  between  breaking  it  and  breaking  the  corona- 
tion oath. 

Two  memorable  attempts  at  suspending  laws  were  made  by 
Charles  II.  which  failed.  These  were  his  Declarations  of  In- 
dulgence from  penalties  and  disabilities  on  account  of  religion. 
Both  of  these  Declarations  were  promulgated  in  long  Recesses 
of  Parliament,  the  first,  in  the  year  1G62,  the  second  in  the  year 
1672.  When  the  Parliament  met  after  the  Recess  in  which  the 
second  Declaration  was  published,  the  king,  in  his  opening 
speech,  said,  "  I  shall  take  it  very  ill  to  receive  contradiction  in 
what  I  have  done;  and  I  will  deal  plainly  with  you,  I  am 
resolved  to  stick  to  my  Declaration."  Both  these  Declarations 
the  King  judged  it  expedient  to  cancel,  in  consequence  of  the 
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vehement  remonstrances  of  Parliament  made  at  the  earliest 
opportunity  afforded  it.  His  IMajesty  tore  off  with  his  own 
hands  his  seal  from  the  Declaration  to  which  he  had  said  that 
he  "was  resolved  to  stick," 

If  the  failure  of  the  Declarations  of  Indulgence  can  be  con- 
sidered a  settlement  of  any  constitutional  question,  it  does  not 
appear  to  have  been  treated  as  a  determination  against  the  Sus- 
pending Power  in  its  generality,  still  less  against  the  Dispensing 
Power,  but  merely  as  a  denial  of  the  prerogative  in  regard  to 
suspending  penal  laws  against  Papists  and  Dissenters.  The 
resolution  of  the  House  of  Commons  in  1673  was,  that  "  Penal 
statutes  in  matters  ecclesiastical  cannot  be  suspended  but  by 
Act  of  Parliament,"  which  was  carried  by  a  majority  of  168  to 
116  votes.  These  precedents,  however,  may  not  seem  conclusive 
in  any  point  of  view ;  the  king  judging  it  prudent,  from  financial 
motives  chiefly,  to  waive  the  exercise  of  a  disputed  prerogative 
without  appealing  to  a  court  of  law,  the  only  constitutional 
tribunal  for  deciding  upon  its  legality.  James  II.  made  that 
appeal,  after  dispensing  with  the  Test  Act  in  favour  of  a  Roman 
Catholic  Colonel.  The  decision,  which  Mr  Hallam  thinks  "  by 
no  means  evidently  against  the  then  existing  law,"  was  ensured 
by  the  removal  and  substitution  of  Judges,  in  order  that  the 
Bench,  as  James  expressed  it,  might  be  "  all  of  one  mind." 

The  following  Licence  countersigned  by  Arlington,  a  papist, 
granted  by  Charles  II.  during  the  time  that  his  last  Declaration 
of  Indulgence  was  in  force,  illustrates  the  exercise  of  the  Sus- 
pending Power,  which,  if  it  had  been  confined  to  similar  in- 
stances, and  not  been  made  a  cloak  for  the  introduction  of 
Popery,  might  have  merited  the  eulogium  passed  by  Dryden  on 
the  more  momentous  Declaration  of  Indulgence  by  James  II. : 

A  doom 
Of  sacred  strength  for  every  age  to  come. 
By  this  the  Doves  their  wealth  and  state  possess, 
No  rights  infringed,  but  license  to  oppress. 


24  the  sovereign. 

"Charles  R. 

"  Charles  by  the  grace  of  God,  King  of  England,  Scotland, 

France  and  Ireland,  Defender  of  the  Faith,  &c.    To  all  Mayors, 

Bailiffs,  Constables,  and  other  our  officers  and  ministers,  civil 

and  military,  whom  it  may  concern,  Greeting. — In  pursuance 

of  our  Declaration  of  the  15th  March,  167|^. — We  do  hereby 

permit  and  license  Gyles  Say  of  the  congregationall  persuasion^ 

to  be  a  teacher  of  the  congregation  allowed  by  us  in  a  Roome,  or 

Roomes,  in  his  House,  in  Southampton,  for  the  use  of  such  as  do 

not  conform  to  the  Church  of  England,  who  are  of  the  persuasion 

commonly  called   Congregationall.      With   further  licence  and 

permission  to  him,  the  said  Gyles  Say,  to  teach  in  any  place 

licensed  and  allowed  by  us  according  to  our  said  Declaration. — 

Given  at  our  Court  at  Whitehall,  the  second  day  of  May,  in  the 

24th  year  of  our  Reign,  1672. 

"  (Signed)         Arlington." 

(3)     Proclamations. 

Royal  Proclamations  have  always  been  used  for  the  legitimate 
purpose  of  public  notification ;  as,  for  example,  in  the  reign  of 
Charles  II.,  to  announce  to  any  town  that  the  King  was  about 
to  visit  it,  for  the  purpose  of  curing  the  evil.  Parliament  has 
sometimes  addressed  the  King  to  issue  Proclamations  for  the 
object  of  enforcing  known  laws,  as,  particularly,  in  the  time  of 
Charles  II.,  the  penal  laws  for  the  persecution  of  papists  and 
nonconformists.  Vice  and  profaneness  would  long  ago  have 
been  banished  from  England,  if  a  proclamation  against  them, 
which  has  been  read  for  a  succession  of  reigns  at  the  opening  of 
all  Assizes  and  Quarter  Sessions,  had  not  resembled  a  certain 
mandate  of  King  Canute. 

Proclamations  are  important  in  a  constitutional  point  of 
view,  when  made  a  vehicle  of  indirect  legislation.  James  I.  told 
his  Parliament,  "  That  although  he  well  knew  by  the  consti- 
tution and  policy  of  the  Kingdom,  that  Proclamations  were  not 
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of  equal  force  with  laws ;  yet  he  thought  it  a  duty  incumbent 
upon  him,  and  a  power  inseparably  annexed  to  the  Crown,  to 
restrain  and  prevent  such  mischiefs  and  inconveniences  as  he  saw 
growing  on  the  State,  against  which  no  certain  law  was  extant, 
and  which,  might  tend  to  the  great  detriment  of  the  Subject, 
if  there  should  be  no  remedy  provided  till  the  meeting  of  a 
Parliament." 

In  the  reign  of  James  I.  Lord  Coke  argued  that  the  King 
could  not  create  any  offence  by  Proclamation  w  hich  was  not  an 
offence  before,  and  that  there  never  was  seen  any  indictment 
which  concluded  with  a  contra  regiam  proclamationem ;  but  his 
opinions  were  controverted  in  the  King's  presence  by  the  Lord 
Chancellor,  who  asserted  that  the  King  might  prohibit  the 
making  starch  of  wheat  under  the  penalties  of  fine  and  imprison- 
ment, for  the  reasons  that  every  precedent  must  have  a  com- 
mencement, and  that  if  Proclamations  of  this  nature  were  not 
permitted,  it  would  be  a  degradation  of  the  Crown  to  a  Dogedom 
of  Venice. 

In  the  reign  of  Charles  I.  Clarendon  relates  that,  under  the 
government  of  that  king,  the  Privy  Counsellors  issued  Procla- 
mations from  the  Council  Chamber,  and  afterwards  punished  for 
their  infraction  in  the  Star  Chamber;  the  same  persons  com- 
mitting, judging,  and  sentencing,  only  in  different  rooms. 

Of  the  reign  of  Charles  II.,  in  regard  to  the  use  of  Procla- 
mations, Mr  Hallam  writes  that  "  those  encroachments  on  the 
legislative  supremacy  of  Parliament,  and  on  the  personal  rights 
of  the  subject,  by  means  of  Proclamations,  which  had  rendered 
former  princes  of  both  the  Tudor  and  Stuart  families  almost 
arbitrary  masters  of  their  people,  had  fallen  with  the  odious 
tribunal  by  which  they  were  enforced.  Few  instances  appear  of 
illegal  Proclamations  in  the  reign  of  Charles  II.  In  this  essential 
matter,  therefore,  of  Proclamations  the  administration  of  Charles 
II.  is  very  advantageously  compared  with  that  of  his  father." 
Without  staying  to  compare  the  administrations  of  a  father  and 
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son,  the  former  of  whom  proclaimed  with  a  Star  Chamber,  the 
latter  without  one,  it  may  be  observed  that  Mr  Hallam's  list  of 
arbitrary  Proclamations  issued  by  Charles  II.,  viz.  those  relating 
to  the  relics  of  Cromwell's  army,  the  rebuilding  of  London  after 
the  fire,  and  the  shutting  of  coffee-houses,  is  very  incomplete. 
There  might  be  added  Proclamations  for  pressing  soldiers,  and 
for  martial  law ;  against  papists  residing  in  London,  or  going 
five  miles  from  their  homes ;  against  printers,  after  the  expiration 
of  the  licensing  Act ;  against  persons  presuming  to  speak  un- 
dutifully  of  his  Majesty's  measures,  and  even  against  those  who 
heard  such  discourses,  unless  they  gave  information  in  due  time 
of  offenders.  Andrew  Marvell  writes  to  the  Mayor  of  Hull,  in 
the  year  1672,  "  There  was  the  other  day  a  severe  Proclamation 
against  all  those  who  shall  vent  false  news,  or  discourse  ill  con- 
cerning affairs  of  state :  so  that,  in  writing  to  you  I  run  a  risk 
of  making  a  breach  in  the  commandment." 

Petitioners  for  the  holding  of  a  Parliament  on  the  day  to 
which  it  had  been  prorogued,  are  truly  represented  by  Dryden 
to  have  been  very  displeasing  to  Charles  II., 

From  plots  and  treasons  Heaven  preserve  my  years, 
But  save  me  most  from  my  Petitioners  ! 

Accordingly,  the  King  in  Council  issued  an  order  to  the  Lord 
Mayor  and  Aldermen  of  London,  "  not  to  suffer  such  persons  as 
should  sign  petitions  for  the  sitting  of  Parliament,  or  go  about 
to  procure  hands  to  them,  to  go  unpunished;  but  that  they 
should  proceed  against  the  offenders,  or  cause  them  to  be  brought 
before  the  Council  Board  to  be  punished,  according  to  a  reso- 
lution of  all  the  Judges  of  England,  Secundo  Jacobin  Two  days 
afterwards  the  King  issued  a  Proclamation  of  which  the  Attorney- 
General  Sir  C.  Levynz  was  afraid  to  draw  more  than  the  formal 
commencement  and  conclusion,  the  large  blank  being  filled  up 
by  Lord  Keeper  Guilford,  and  which  strictly  charged  and  com- 
manded *'  all  and  every  of  his  loving  subjects  of  what  rank  or 
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degree  soever,  that  they  presume  not  to  agitate  or  promote  any 
subscriptions  for  the  sitting  of  Parliament,  nor  in  any  ways  join 
in  any  petition  of  that  manner  to  he  preferred  to  his  Majesty, 
upon  peril  of  the  utmost  rigor  of  the  law  that  may  he  inflicted 
for  the  same." 

Sir  Matthew  Hale  laid  down  the  law  of  Proclamations  (as  is 
observed  by  Mr  Hargrave  the  first  publisher  of  his  opinions  on 
the  subject)  in  regard  to  the  Ports,  doubtingly  and  cautiously, 
treating  it  as  a  matter  of  difficulty  and  delicacy.  In  one  place 
indeed,  he  writes  positively,  that  "where  the  King  may  by 
law  prohibit,  a  Proclamation  doth  increase  the  offence;"  but  he 
hints  that  many  Proclamations  in  regard  to  the  ports  contained 
penalties  that  were  chiefly  meant  in  terrorem  as  an  "  engine"  to 
gain  money  by  licences :  he  leaves  the  legality  of  certain  Procla- 
mations in  a  mist,  concluding  "  How  far  these  Proclamations 
might  be  warrantable  by  law  in  these  particular  cases  I  shall 
not  positively  determine."  A  statute  was  passed  in  the  year 
1766,  after  warm  debates  in  both  Houses,  which  determined 
that  a  Proclamation  imposing  an  embargo  on  the  exportation  of 
wheat  in  time  of  scarcity,  and  concerning  which  Lord  Camden 
made  an  unconstitutional  speech  that  it  was  at  the  worst  a 
forty  days'  tyranny,  "  could  not  be  justified  by  law."  This 
solemn  legislative  declaration  may  serve  to  dispel  most  of  Hale's 
doubts  on  the  legality  of  Proclamations  to  be  found  in  his  treatises 
De  Portibus  Maris,  and  De  Jure  Coronce,  but  which  were,  probably, 
no  doubts  in  the  reign  of  Charles  II.  with  those  authorised 
expositors  of  the  Common  Law,  Chief  Justices  Scroggs  and 
Jefireys. 

Proclamations  appear  to  have  been  common  in  the  reign  of 
Charles  II.  upon  matters  of  domestic  economy  or  police ;  as,  for 
instance,  against  new  buildings,  and  against  importing  or  vend- 
ing of  "  any  painted  earthenware  except  that  of  China,  upon  pain 
of  being  grievously  fined  and  suffering  the  utmost  punishment 
which    might    be   lav^^uUy  inflicted  upon    contemners   of  his 


28  THE  SOVEREIGN. 

Majesty's  royal  authority."  Pepys  mentions  in  his  Diary,  that 
he  narrowly  escaped  being  put  to  great  inconvenience,  as  he  felt, 
by  one  of  these  petty  Proclamations.  He  writes,  *'  Notwithstand- 
ing this  was  the  first  day  of  the  King's  Proclamation  against 
hackney-coaches  coming  into  the  streets  to  stand  to  be  hired, 
yet  I  got  one  to  carry  me  home."  Much  disappointment  was 
experienced  in  consequence  of  a  royal  Proclamation  prohibiting 
a  public  dinner  that  was  to  have  been  held  at  Haberdashers'  Hall, 
in  honor  of  the  discovery  of  the  Popish  Plot.  It  recites  that 
"  the  appointing  of  public  fasts  and  thanksgivings  is  matter  of 
State,  and  belongs  only  to  his  Majesty  by  his  Prerogative."  There 
are  frequent  allusions  to  this  lost  dinner  in  the  fugitive  pieces 
of  the  Tory  poets.     As  thus  : 

Alas  !  poor  Whig,  where  wilt  thou  sneaking  go  1 
Thy  wine  is  spilt,  thy  pies  and  cakes  are  dough  ! 
Down  go  the  coppers,  tables,  shelves  and  all ; 
And  so  farewell  to  Haberdashers'  Hall ! 

It  may  be  concluded  that  the  ancient  practice  of  Procla- 
mations as  a  vehicle  for  indirect  legislation  was  not  intermitted 
during  the  reign  of  Charles  II.  Upon  which  a  question  arises, 
are  they  to  be  considered  instances  of  "  actual  oppression"  against 
the  law  ''as  it  stood?"  With  regard  to  which  it  is  observed, 
as  Lord  Campbell  remarks,  that,  in  the  reign  of  Charles  II. 
"  the  boundary  between  things  that  may  be  done  by  royal 
authority,  and  things  requiring  a  legislative  Act,  was  then  very 
undefined  in  England,  as  it  still  is  in  those  continental  States  in 
which  a  constitutional  monarchy  has  been  attempted."  It  may 
be  thought  that  the  crown  lawyers  in  the  reign  of  Charles  II. 
would  have  been  too  cautelous  to  have  drawn  an  indictment 
contra  regiam  proclamationem ;  but  that,  practically,  Proclama- 
tions in  that  reign  had  a  quasi-legislative  operation.  They  were 
high-built  in  ancient  precedents ;  they  afibrded  a  pretext  and  a 
screen  to  judges,  magistrates,  and  inferior  ministers  of  justice ; 
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the  mass  of  the  community  were  incompetent  to  determine  how 
far  a  Proclamation  was  legally  corroborative,  or  illegally  creative ; 
and,  in  the  face  of  removable  judges,  and  packed  juries,  it  was 
not  every  reign  that  could  produce  a  Hampden. 

(4)     High  Treason  and  Sedition. 
(a)     High  Treason. 

The  reign  of  Charles  II.  has  been  called  by  Mr  Fox  the  era 
of  good  laws ;  it  may,  with  justice,  be  termed  the  era  of  new 
treasons.  The  first  statute  of  the  Second  Parliament  of  Charles, 
in  the  year  1661,  is  entitled  "An  Act  for  the  safety  and  pre- 
servation of  his  Majesty's  person  and  government  against  trea- 
sonable and  seditious  practices  and  attempts."  Its  operation  is 
limited  to  the  life  of  the  king  (whom,  the  Act  prays  Almighty 
God  to  preserve  and  bless  with  a  long  and  prosperous  reign) ; 
thus  placing  the  nation  as  if  in  a  state  of  siege  for  the  indefinite 
period  of  a  king's  lifetime.  This  statute  augmented  the  number 
of  treasons,  and  was  construed  to  allow  a  fearful  licence  in  the 
proof  of  them  by  evidence  of  "  printing,  writing,  preaching,  or 
malicious  and  advised  speaking." 

The  first  victim  of  the  statute  of  Charles  II.  of  Treasons, 
was  one  James,  who,  in  preaching  at  a  dissenting  meeting-house 
had,  it  was  alleged,  been  overheard  to  say  that  "  the  king  and 
his  nobles  had  shed  the  blood  of  the  saints  at  Charing  Cross, 
and  that  the  king  was  a  bloodsucker,"  and  other  expressions  of 
the  like  tenor.  Sergeant  Glynne,  on  the  part  of  the  Crown, 
stated  that  it  was  "enough  to  prove  the  words  substantially, 
though  not  adequate  thereto  in  every  tittle  and  iota."  The 
Attorney-General  said  that  the  words  were  treason  under  the 
new  Act,  according  to  the  principle  of  which  Mens  rea  facit 
reum.  It  may  be  noticed  that  the  hangman  visited  James  in 
his  cell  on  the  day  before  his  execution,  and  demanded  £20  in 
order  to  let  him  die  the  easier ;  on  James  protesting  that  he  had 
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no  money  to  give,  lie  reduced  his  terms  to  £10,  and,  at  last, 
said,  that,  if  not  paid  £5  he  would  torture  James  exceedingly, 
which,  probably,  he  did,  as  James  replied  that,  having  no  money, 
he  must  throw  himself  on  the  hangman's  mercy. 

Half  the  judges  of  England  decided  against  the  other  half, 
that  it  was  high  treason  within  the  statute  of  Charles  II.,  if  not 
within  that  of  Edward  III.,  in  a  number  of  weavers  assembling 
to  burn,  and  actually  burning  engine-looms,  their  sole  object 
being  that  of  abating  an  invention  which  they  conceived  was 
calculated  to  diminish  the  demand  for  manual  labour,  and  not  of 
abating  the  government. 

In  the  prosecution  of  Lord  Shaftesbury  for  high  treason, 
Chief  Justice  Pemberton  in  expounding  the  Statute  of  Charles 
II.  to  the  Grand  Jury,  said  "  that  it  altered  the  law,  by  render- 
ing a  design  to  levy  war,  and  the  imposing  of  restraint  upon 
the  king,  high  treasons,  which  they  were  not  before :  but,  princi- 
pally, it  removed  the  necessity  of  proving  any  overt  act ;  an 
overt  act  need  not  be  waited  for ;  it  had  been  formerly  said  that 
words  alone  would  not  make  a  traitor,  but,  since  the  new  Act, 
they  might."  The  Chief  Justice  left  the  question  of  treason  to 
the  Grand  Jmy  as  well  upon  the  old  as  upon  the  new  statute ; 
the  indictment,  made  so  memorable  by  its  Ignoramus,  was  filled 
with  dicta  which  Lord  Shaftesbury  had  been  heard  to  utter  at 
different  times  and  places ;  his  imputed  offence  being  that  he 
had  been  addicted  "  spargere  voces  in  vulgum  ambiguas." 

In  the  trial  of  Colledge,  the  Protestant  Joiner,  before  Chief 
Justice  North,  the  prisoner  asked  upon  what  statute  his  prose- 
cution was  founded?  He  was  answered,  upon  the  statute  of 
Edward  III.  and  the  statute  of  the  13th  of  Charles  II. ;  and, 
in  his  indictment,  the  offence  was  alleged  to  have  been  against 
the  form  of  both  statutes.  The  Chief  Justice,  in  his  charge  to 
the  Jury,  after  telling  them  that  the  force  of  the  evidence  was 
a  point  of  law,  and  that  their  business  was  only  with  its  truth, 
observed  that  by  the  Statute  of  Edward  III.  the  treason  must 
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be  manifested  by  some  overt  <ict,  but  that  under  the  Statute  of 
Charles  II.  malicious  and  advised  speaking  was  sufficient ;  thus 
construing  the  statute  of  Charles  II.  as  cancelling  the  precious 
words  of  the  statute  of  Edward  III.,  "  Et  de  ceo  provablement 
soit  atteint  de  overt  fait^y  Among  the  proofs  adduced  of  Col- 
ledge's  treason,  were  several  pictures  which  he  had  dispersed, 
one  representing  the  king  with  two  faces  agreeably  to  Marvell's 
poem  of  Royal  Resolutions  : 

I'll  have  a  religion  all  of  my  own, 

Whether  Popish  or  Protestant  shall  not  be  known, 

And,  if  it  prove  troublesome,  I  will  have  none  ; 

and  another,  in  which  the  Bishops  were  represented,  under  the 
name  of  Tantivies,  galloping  on  horseback  towards  Rome,  and 
led  by  the  Duke  of  York,  under  a  form  of  half  devil  half  man,  as 
their  trumpeter. 

A  remarkable  prosecution,  as  being  the  first  of  a  lamentable 
series  for  the  Popish  Plot,  was  instituted  specially  on  the  statute 
of  Charles  the  Second.  Stayley,  a  goldsmith,  was  indicted  for 
High  Treason  in  saying  at  a  public-house  over  a  pot  of  ale  and 
a  slice  of  roast  beef,  at  eleven  o'clock  in  the  day,  (to  a  friend 
who  had  said  that  the  king  of  England  was  a  tormentor  of 
the  people  of  God,)  these  words,  according  to  one  witness:  "He 
is  a  great  heretic,  and  the  greatest  rogue  in  the  world;  here 
is  the  heart,  and  here  is  the  hand  that  would  kill  him;  and 
the  king  and  parliament  think  all  is  over,  but  the  rogues  are 
mistaken."  According  to  another  witness,  the  words  were: 
"  The  king  of  England  is  the  greatest  heretic  and  greatest  rogue 
in  the  world ;  here  is  the  heart  and  here  is  the  hand  tliat  would 
kill  him ;  I  myself." 

^  In  the  case  of  the  Regicides,  it  was  agreed  before  the  trial,  between  the  judges 
and  the  King's  Counsel,  that  the  statute  of  Charles  II.  was  inapplicable,  as  it 
related  to  w<yrds  and  writings.  Sydney  was  tried  under  the  statute  of  Edward  III., 
but  his  indictment  engrafted  terms  from  both  Acts.  The  abbreviation  statvi.  might 
be  used  singularly  or  plurally  ;  it  served  for  a  two-edged  weapon. 
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Prisoner.  "  Here  is  the  hand  and  here  is  the  heart  that 
would  kill  myself,  not  would  kill  Jam  myself." 

Chief  Justice  Scroggs.  "  What  Jesuit  taught  you  this  trick? 
It  is  like  one  of  them.  It  is  the  art  and  interest  of  a  Jesuit  so 
to  do.  Let  me  ask  you  one  question,  was  it  not  the  King  you 
would  kill?" 

Prisoner.  "  Never  with  intention  or  any  thought  or  ill  will, 
spake  I  any  word  about  this  matter." 

Chief  Justice.  "  Out  of  the  abundance  of  the  heart  the  mouth 
speaks ;  the  statute  (that  of  Charles  II.)  hath  been  read,  which 
makes  it  criminal." 

A  witness  for  the  prisoner  stating  that  he  had  often  heard 
the  prisoner  say  that  "he  would  lose  his  blood  for  the  king," 
the  Chief  Justice  remarked,  "  That  is  when  he  spoke  to  a  Pro- 
testant." 

The  Chief  Justice  charged  the  Jury  upon  the  prisoner's  guilt 
under  the  statute  of  Charles  II.,  expounding  it  thus,  that  "  the 
Parliament  thought  it  reasonable  even  to  make  desperate  words 
to  be  treason,  although  there  was  no  other  thing  but  words, 
that  is,  such  words,  as  if  the  thing  had  been  done  would  be 
treason,  the  sj>eaJcing  it  is  treason."  In  the  course  of  the  charge 
the  Chief  Justice  said:  "Excuse  me,  if  I  am  a  little  warm; 
when  perils  are  so  many,  their  murders  so  secret  that  we  cannot 
discover  the  murder  of  that  gentleman  whom  we  all  know  so 
well  (Sir  E.  Godfrey),  when  things  are  transacted  so  closely, 
and  our  king  in  so  great  danger  and  religion  at  stake,  it  is  better 
to  be  warm  here  than  in  Smithfieldy  And  he  concluded  by 
telling  the  Jury,  that  they  "  would  do  well  to  begin  with  this 
man,  for,  perchance,  it  may  be  a  terror  to  the  rest,  unless  they 
think  they  can  be  saved  by  dying  in  the  Roman  Catholic  faith, 
though  with  such  pernicious  and  traiterous  words  and  designs 
as  these  are.  Let  such  go  to  heaven  by  themselves.  I  hope  I 
shall  never  go  to  that  heaven,  where  men  are  made  saints  for 
killing  kings." 
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Stayley  was  convicted  without  hesitation,  and  was  hanged 
and  eviscerated  at  Tyburn.  For  some  reason  Stayley's  head 
and  quarters  were,  at  first,  delivered  to  his  friends ;  but,  in  con- 
sequence, as  it  was  alleged,  of  masses  having  been  said  over 
them,  and  of  a  concourse  of  persons  attending  his  funeral,  his 
relics  were  ordered  to  be  disinterred ;  his  head  was  affixed  on 
London  Bridge  and  his  quarters  on  four  gates  of  the  city. 

The  following  prosecution  in  the  reign  of  Charles  II.  for 
treasonable  words  was  founded  on  the  old  statute  of  Edward  III., 
and  shews  that  the  constructions  of  that  statute  followed  the  new 
law  not  with  unequal  steps.  There  was  an  end  of  Coke's  diver- 
sity, that  "  words  will  make  a  heretic,  but  not  a  traitor T  Rose- 
well,  a  dissenting  Minister,  was  convicted  before  Jeffreys  for  the 
following  passages  in  a  sermon.  "  The  people  made  a  flocking 
to  the  King,  upon  pretence  of  healing  the  Kings  evil,  which  he 
eould  not  do,  but  we  are  they  to  whom  they  ought  to  flock, 
because  we  are  priests  and  prophets  who  can  heal  their  griefs. 
We  have  now  had  two  wicked  kings  together,  who  have  per- 
mitted popery  to  enter  under  their  noses,  whom  w€  can  resemble 
to  no  other  person,  but  to  the  most  wicked  Jeroboam ;  and,  if 
you  will  stand  to  your  principles,  I  do  not  fear  but  we  shall  be 
able  to  overcome  our  enemies,  as  in  former  times,  with  rams' 
horns,  broken  platters,  and  a  stone  in  a  sling  ^" 

*  The  version  of  the  sermon  in  the  Indictment  was  as  follows:  "Populus 
coadjunationem  fecere  {Anglicl,  made  a  flocking)  dicto  Domino  regi  nunc,  sub 
prsetexta  sanandi  morbum  regni  {Anglicl,  the  King's  evil)  quod  ipse  facere  non 
potest.  Sed  nos  sumus  illi  ad  quos  illi  debent  accedere  {Avglici,  flock  to)  quia 
nos  sumus  sacerdotes  et  prophetse,  qui  precibus  dolores  ipsorum  sanaremus.  Nos 
habuimus  nunc  duos  iniquos  reges  (Serenissimum  Carolum,  primum  nuper  regem 
Angliae,  et  diet'  dominum  regem  nunc  inuendo)  insimul,  qui  permiserunt  Romanam 
superstitionem  {Anfflicd,  popery)  ingredi  in  eorum  conspectu  {Anglic^,  under  their 
noses)  qui  assimulari  possunt  ad  nullam  personam,  nisi  ad  nequissimuin  Jeroboam. 
Et  si  ipsi  (divers'  maledisposit'  et  sedet'  person'  adhunc  et  ibidem  cum  praefat'  Tho- 
mam  Rosewell  illicit^  et  seditiosfe  assemblat'  et  congregat'  existen',  imtendo)  ad 
fundamental'  ipsorum  permanerent  {Anglic^,  would  stand  to  their  principles)  ipse 
non  timebat  quod  ipsi  inimicos  suos  (dictum  dominum  Regem  nunc  et  ligeos  sub- 
dit'  ipsius  domini  Regis  nunc,  inuendo)  vincerent,  sicut,  in  pristine  tempore,  cum 
comubus  ariet*,  patinis fractis  {Anglic?.,  broken  platters)  et  lapide in  funda  (Anglire, 
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Chief  Justice  Jeffreys,  in  the  course  of  his  summing  up,  told 
the  Jury,  "  A-lack-a-day !  perhaps  there  were  as  many  rebels 
against  the  late  king  raised  by  the  beating  of  the  cushion  in 
the  pulpit  as  by  the  beating  of  any  drum  in  the  street.  It  is 
well  known  that  these  pulpiteers  are  the  bell-wethers  of  the 
faction."  And  he  stated  the  question  for  the  consideration  of 
the  Jury  to  be  "whether  the  words  are  not  the  expositors  of  the 
mind  of  the  prisoner,  that  he  compassed  and  imagined  the  death 
of  the  King?" 

The  ruling  in  this  case  was  the  same  in  principle  as  that 
with  regard  to  the  old  manuscript  found  in  Algernon  Sydney's 
closet.  In  the  present  day,  neither  words  nor  writings  are 
deemed  overt  acts  of  treason  merely  because  they  indicate  aver- 
sion to  monarchical  government,  hatred  to  the  Sovereign,  or 
even  longings  for  his  death,  or,  are  otherwise  expositors  of  a 
malignant  mind ;  if  they  be  not  in  the  nature  of  a  means  to  an 
end,  and  in  furtherance  of  some  design  for  expressly,  or,  by 
natural  and  probable  consequence,  effectuating  the  criminal  ob- 
jects specified  in  the  Statute  of  Treason^. 

The  constructive  compassing  of  the  King^s  death  was  carried 
by  the  Judges  of  Charles  II.  further  than  in  former  reigns,  and 
in  spite  of  Lord  Coke's  reasoning  on  the  membra  dividentia  of 
the  Statute  of  Edward  III.,  if  not  in  the  case  of  Lord  Russell, 
(as  to  which  many  have  thouglit,  that  the  evidence,  though 


sling)."  The  philological  argument  on  the  latinity  of  the  Indictment  between  Rose- 
■weU  and  Jeffreys  is  diverting,  and  very  creditable  to  the  former,  considering  that 
he  was  not  allowed  a  copy.  Rosewell  urged,  among  other  objections,  that  the 
word  insimul  implied  that  Charles  I.  and  Charles  II.  were  reigning  at  once ;  that 
the  phrase  '  under  their  noses '  should  have  been  construed  sub  naribus  illorum,  and 
not  in  conspectu;  and,  what  was  a  delicate  point,  that  morbus  regni  was  not  a  proper 
version  of  the  King's  evil.  The  war  of  words  was  renewed,  upon  a  motion  in  arrest 
of  judgment,  between  Pollexfen  and  the  Crown  officers,  when  Jeffreys,  on  a  new  tack, 
made  a  display  of  his  own  scholarship  at  the  expense  of  the  Indictment,  support- 
ing his  criticisms  by  saying,  "  or  else  Dr  Busby  (who  so  long  ruled  in  Westminster 
School)  taught  me  quite  wrong." 

^  The  law  is  expounded  in  Sir  M.  Foster's  Discourses.     See  the  Author's  Ruins 
of  Time,  for  changes  in  the  law  of  treason  since  the  reign  of  Charles  II. 
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believed,  indicated  no  danger  to  the  King's  natural  life)  in  one 
relating  to  an  insurrection  at  Farlj  Wood  in  Yorkshire,  in  1663. 
Mr  Hallam  observes  that  this  is  the  first  case  he  has  found  of 
extending  the  doctrine  of  a  constructive  compassing  of  the  King's 
death  to  "  a  scheme  of  insurrection,  where  not  only  the  royal 
person  is  not  directly  the  object  of  attack,  but  where  no  circum- 
stance indicates  any  hostile  intention  towards  his  safety."  He 
adds,  that  he  "  questions  whether  another  instance  can  be  found 
in  our  jurisprudence  of  giving  so  large  a  construction  not  only 
to  a  penal,  but  to  any  other  statute." 

It  was  in  the  constructive  levying  of  war  that  the  reign  of 
Charles  II.  acquired  an  infamous  notoriety  beyond  all  other 
reigns;  although  the  term  war  had  previously  obtained,  as  it 
still  retains,  a  different  meaning  in  the  Statute  of  Treasons  from 
what  is  attached  to  it  elsewhere  in  the  whole  cycle  of  English 
literature.  Thus  a  posse  of  London  Apprentices  were  convicted 
of  High  Treason,  as  belligerents  in  levying  constructive  war 
against  the  King,  by  pulling  down,  according  to  old  and  annual 
custom,  brothels  in  their  Easter  holidays :  the  flag  of  the  army 
consisting  of  a  piece  of  green  apron  on  a  staff;  and  the  details 
of  the  mos  guerrinus  alleged  in  the  indictments  of  the  Apprentice- 
warriors  presenting  an  anti-masque  to  Shakspere's  picture  of 
warlike  appendages,  the 

Neighing  steed,  and  the  shrill  trump, 
The  spirit-stirring  drum,  the  ear-piercing  fife, 
Pride,  pomp,  and  circumstance. 

Four  of  these  Apprentices  were  executed  with  all  the  exquisite 
cruelties  of  that  day  enjoined  by  a  sentence  for  High  Treason, 
and  their  heads  were  affixed  on  London  Bridge. 

We  are  not,  it  is  conceived,  warranted  in  treating  this  de- 
cision in  the  case  of  the  Apprentices  as  one  merely  of  "  practical 
oppression,"  although  Lord  Campbell  calls  it  a  "  fantastic  trick 
played  before  high  heaven  to  make  angels  weep."  It  is  true 
that   resentment  may  have  been  inflamed  by  a  report  of  the 

d2 
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Apprentices  having  said  that  "  they  did  ill  in  contenting  them- 
selves with  pulling  down  the  little  brothels,  and  did  not  pull 
down  the  great  one  at  Whitehall,"  and,  of  their  making  a  cry 
of  "  reformation  and  reduction,"  which,  Pepys  writes,  '*  made  the 
Courtiers  ill  at  ease."  The  decision,  however,  was  pronounced 
by  a  majority  of  the  constitutional  expositors  of  the  Statute  of 
Treasons;  Sir  M.  Hale,  though  honourably  dissenting  from  it, 
submissively  bows  to  it,  and  records  it  for  an  established  pre- 
cedent in  his  History  of  the  Pleas  of  the  Crown  ^. 

The  Punishment  by  the  law  as  it  stood  in  the  reign  of 
Charles  II.  for  High  Treason,  was  revolting  to  humanity; 
though  it  was  not  practically  applied,  as  in  the  succeeding  reign, 
to  the  burning  of  women.  The  infliction  of  it  on  the  Regicides, 
and  particularly  on  Harrison  and  Hugh  Peters,  was  disgraceful 
to  a  Christian  or  civilised  people.  Fox  the  Quaker,  in  his  Diary, 
writes :  "  When  we  came  to  Charing  Cross  multitudes  of  people 
were  gathered  together  to  see  the  burning  of  the  bowels  of  some 
of  the  old  King's  Judges,  who  had  been  hung,  drawn,  and 
quartered."  And  Evelyn,  upon  the  same  occurrence:  "Scot, 
Scroope,  Cook  and  Jones  suffered  for  reward  of  their  iniquities 
at  Charing  Cross,  in  sight  of  the  place  where  they  put  to  death 
their  natural  Prince,  and,  in  the  presence  of  the  King  his  son. 
I  saw  not  their  execution,  but  met  their  quarters  mangled  and 
cut,  and  reeking,  as  they  were  brought  from  the  gallows  in 
baskets  on  a  hurdle.     O  the  miraculous  providence  of  God ! " 

A  limitation  with  regard  to  prosecutions  for  treason  other 
than  a  design  to  assassinate  the  King,  has  been  fixed  at  a  period 
of  three  years  by  a  Statute  of  William  III.     In  the  reign  of 


*  See  particulars  of  Sir  M.  Hale's  notice  of  the  case  of  the  Apprentices,  from 
his  unpublished  MSS.,  in  the  Appendix  to  the  Author's  Ruins  of  Time.  lu  Lord 
Braybrooke's  Notes  to  Pepys'  Memoirs,  see  a  notice  of  a  libellous  letter  purporting 
to  be  written  by  the  Prostitutes  whose  houses  had  been  pulled  down  by  the  Appren- 
tices, addressed  to  Lady  Castlemaine,  the  King's  mistress,  with  her  gracious 
answer.  The  Apprentices  had  been  in  the  habit  of  imprisoning  prostitutes  during 
Lent  on  a  religious  pretext  of  mortifying  the  flesh. 
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Charles  II.  prosecutions  for  treason  (except  under  the  statute  of 
that  King)  fell  within  the  maxim  "  Nullum  Tempus  occurrit 
Regi."  It  is  remarkable  that  Lord  Coke  observed,  nearly  a 
century  before  the  passing  of  the  Act  of  William  III.,  that  '*  a 
limitation  of  some  certain  time  wherein  the  offender  should  be 
accused  was  all  that  was  wanting  to  the  perfection  of  the  statute 
of  Edward  III.  of  Treasons." 


(?>)      Sedition. 

The  Offence  of  Sedition  has  given  rise  to  many  cases  of  last- 
ing sound  in  this  country.  The  distinguished  Members  of  Par- 
liament who  were  imprisoned  by  Charles  I.  for  their  speeches, 
and  holding  the  Speaker  in  his  chair,  were  kept  in  custody 
under  a  warrant,  stating  their  offence  to  have  been  "  for  notable 
contempts  committed  against  ourself  and  our  government,  and 
for  stirring  up  Sedition  against  us."  Sedition  was  the  gravamen 
of  charges  against  Prynne,  the  Seven  Bishops,  De  Foe,  Baxter, 
Sacheverell,  Wilkes,  Junius.  Sedition  being  a  Common  Law 
offence,  and,  like  most  other  offences  at  Common  Law,  partaking 
of  the  nature,  as  Lord  Guilford  termed  it,  of  "  soft  wax,"  its 
definition  has  varied  in  different  reigns,  and  in  the  mouths  of 
different  Judges,  with  whose  names  the  Common  Law  which 
they  have  respectively  made  ought  to  be  stamped  as  much  as 
our  Statutes  by  those  of  Kings  and  Queens^. 

Sedition  never  had  longer  arms  than  in  the  reign  of  Charles 
II. ;  whether  in  regard  to  the  vagueness  of  the  definition  of  the 
offence,  or  the  extraordinary  severity  of  its  punishment.  Besides 
which,  the  barriers  between  treason  and  sedition  were  broken 

^  The  modem  law  of  Sedition  will  be  found  in  the  Sixth  Report  of  the  first  Com- 
mission of  Criminal  Law,  and  the  Fourth  Report  of  the  Second  Commission,  and  in 
East's  P.  C,  cited  in  a  note  to  Frost's  Case,  iind  St.  Tr.  Froat  was  sentenced  to 
the  pillory  in  the  reign  of  George  III.,  as  Lord  Campbell  writes,  "owing  to  the 
infelicity  of  the  times,  for  speaking  foolish  words  after  drinking  freely  at  a  coffee  - 
house,  upon  the  information  of  a  government  spy." 
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down  habitually.  Lord  Campbell  justly  censures  Clarendon,  as 
the  head  of  the  law,  for  sanctioning  the  prosecution  and  execution 
of  Twyn  for  publishing  a  seditious  book ;  the  doctrine  being  laid 
down  and  acted  upon,  that  the  publishing  of  such  a  book  was 
all  one  and  the  same  as  raising  an  army  to  dethrone  the  King. 
It  may  be  concluded  that  although  the  heads  of  the  seditious 
might  often  have  escaped  the  pillory,  they  were  commonly  affixed 
to  bridges  and  gates. 

Two  personal  imputations  upon  Charles  II.  were,  by  a  statute 
of  the  reign,  made  punishable  with  disqualification  for  civil, 
military,  or  ecclesiastical  offices,  in  addition  to  the  ordinary 
punishments  for  Sedition ;  these  were  the  publishing  or  affirm- 
ing the  King  to  be  "a  heretic  or  a  papist,  or  that  he  endeavours 
to  introduce  popery,"  consonant  to  the  exploded  dictum  of 
Lord  Mansfield,  "  the  greater  truth,  the  greater  libel."  The 
expression  of  certain  political  heresies,  as  that  the  Parliament 
called  in  1640  was  in  existence  in  1661,  was  made  punishable 
with  the  penalty  of  Prcemunire. 

Hampden,  grandson  of  the  great  Hampden,  was  indicted  for 
a  seditious  conspiracy,  in  fact,  for  being  one  of  the  Council  of 
Six,  of  whom  two,  Russell  and  Sydney,  had  been  executed  for 
treason.  The  immediate  want  (which  was  afterwards  supplied) 
of  a  second  witness,  led  the  Crown  lawyers  to  prefer  an  interim 
indictment  in  which  treason  was  transmuted,  pro  hdc  vice,  into 
Sedition ;  Hampden  was  convicted,  and  fined  in  the  amount  of 
£40,000,  and  required  to  give  sureties  for  good  behaviour  during 
life.  Sir  Samuel  Barnardiston,  convicted  on  a  charge  of  Sedition 
founded  on  letters  to  a  friend  that  had  been  intercepted,  in  which 
honourable  mention  was  made  of  Russell  and  Sydney,  and  re- 
probation expressed  of  Lord  Howard,  was  fined  in  the  sum  of 
£10,000. 

One  Harris  was  convicted  as  for  a  seditious  libel,  wherein  it 
was  complained  that  the  prorogations  and  dissolutions  of  Par- 
liament that   had   occurred  were   calculated  to  encourage  the 
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Popish  Plot,  which  Chief  Justice  Scroggs  said  was  "  a  sly  way  of  , 
casting  the  blame  on  the  King ;"  he  was  sentenced  to  pay  a  fine '  ^ 
of  £500,  and  to  stand  in  the  pillory  for  an  hour :  Scroggs  would 
have  added  whippmg,  but  Pemberton  thought  that  £500  and  the 
pilloiy  were  enough  for  exaction  and  example.  A  woman,  one 
Mrs  Cellier,  convicted  of  publishing  a  seditious  libel,  called 
"  Malice  Defeated,  or  a  brief  relation  of  the  accusation  and  de- 
liverance of  Elisabeth  Cellier,"  reflecting  on  a  prosecution  for 
high  treason  of  which  she  had  been  acquitted,  was  fined  £1000, 
and  sentenced  to  stand  for  an  hour  in  the  pillory  in  three  places, 
(one  as  near  as  possible  to  her  own  house,  Charing  Cross,  and 
Covent  Garden) ;  and,  at  each  place,  a  parcel  of  her  writings  was 
to  be  burned  within  her  view  by  the  common  hangman. 

With  regard  to  seditious  words,  one  Harrington  was  con- 
victed of  using  words,  which,  according  to  the  Latin  indictment, 
were :  "  Quod  nostra  gubematio  de  tribus  statibus  consistebat, 
et  si  rebellio  eveniret  in  regno,  et  non  accideret  contra  tres 
status,  non  est  rebellio."  He  was  sentenced  to  be  fined  £1000, 
with  sureties  for  life,  and  to  recant  the  words  in  open  Court. 
One  Best  convicted  of  seditiously  drinking  to  the  memory  of 
the  Protestant  Joiner  who  had  been  executed  for  high  treason, 
was  fined  £1000,  and  sentenced  to  stand  in  the  pillory  at  West- 
minster, the  Royal  Exchange,  and  Guildhall. 

(5)     State  Oaths  and  Declarations. 

The  English  Constitution  in  the  reign  of  Charles  11.  having 
had  few  claims  on  the  veneration  and  affections  of  the  People, 
it  was  attempted  to  secure  submission  to  it  by  imposing  fetters 
of  conscience.  The  old  common  law  oath  of  Allegiance,  and 
the  oath  of  Obedience,  sometimes  called  of  allegiance,  devised  in 
the  reign  of  James  I.  soon  after  the  discovery  of  the  gunpowder 
plot,  were  retained  at  the  Restoration,  as  bulwarks  of  the  mo- 
narchy.   These  oaths  were  altered  at  the  Revolution,  on  account 
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of  allegiance  being  professed  in  them  to  be  due  prospectively  to 
the  King's  heirs,  and  of  their  countenancing  the  notions  of  its 
being  due  to  the  King  in  his  personal  and  not  in  his  political 
capacity,  and  by  reason  of  the  title  to  the  Crown  being  treated 
in  them  as  an  inheritance  of  mere  property ;  doctrines  at  variance 
with  the  spirit  of  the  Revolution,  and  incompatible  with  the 
royal  stations  of  William  and  Mary. 

Other  Oaths  or  solemn  Declarations  still  more  repugnant  to 
Civil  Liberty  were  newly  imposed  in  the  reign  of  Charles  II. 
by  the  Corporation  Act  (13  Car.  II.  St.  2,  c.  1),  the  Militia  Act 
(13th  and  14th  Car.  II,  c.  3),  the  Act  of  Uniformity  (13th  and 
14th  Car.  II.  c.  4),  the  Five  Mile  Act  (17th  Car.  II.  c.  2). 

By  all  these  Acts  the  profession  to  be  made  is  that  "  It  is 
not  lawful,  upon  any  pretence  whatsoever,  to  take  arms  against 
the  King,"  and  that  the  deponent  or  declarant  doth  "  abhor  that 
traiterous  position  of  taking  arms  by  his  authority  against  his 
person,  or  against  those  that  are  commissioned  by  him."  The 
theory  of  Non-resistance  of  which  public  profession  was  so  re- 
quired to  be  made  was  the  same  as  that  which  was  inculcated 
in  Archbishop  Tillotson's  letter  to  Lord  Russell  after  his  con- 
demnation, and  in  the  famous  Oxford  Decree.  Mr  Macaulay's 
exposition  of  it  is  not  too  strong,  viz.  that  "  even  if  England 
were  cursed  with  a  King  resembling  Busiris  or  Phalaris,  who, 
in  defiance  of  law,  and  without  pretence  of  justice,  should  daily 
doom  hundreds  of  innocent  victims  to  torture  and  death,  all  the 
remaining  estates  of  the  realm  united  would  not  be  justified 
in  withstanding  his  tyranny  by  physical  force."  Locke,  in 
his  Letter  from  a  Person  of  Quality  to  his  Friend  in  the  Country, 
attributes  the  practice  of  exacting  non-resisting  tests  to  *'  a  de- 
sign of  composing  a  distinct  party  from  the  rest  of  the  nation  of 
the  high  episcopal  men,  and  of  the  old  cavaliers,  and  of  making 
it  accredited  that  both  monarchy  and  episcopacy  were  jure 
dimno,  and  not  to  be  bounded  by  any  human  laws."  This  letter 
was  burned  by  the  hangman. 
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A  non-resisting  test  for  the  whole  nation  was  escaped,  in 
the  House  of  Commons,  by  a  majority  of  only  three  voices.  And, 
in  the  year  1675,  a  Bill  for  imposing  on  the  Members  of  both 
Houses  a  non-resisting  test,  by  way  of  oath,  with  a  clause  of 
"  not  endeavom-ing  the  alteration  of  the  government  either  in 
Church  or  State,"  passed  the  House  of  Peers  after  a  debate  which 
lasted  seventeen  days.  A  dispute  concerning  the  jurisdiction  of 
the  Lords  in  matters  of  judicature  led  to  a  prorogation,  which  put 
an  end  to  this  extravagance  of  political  testing,  and  saved  the 
honor  of  Parliament  after  the  Peers  and  Bishops  had  done  their 
utmost  for  its  prostitution^. 

The  Corporation  Act  and  Act  of  Uniformity,  besides  pro- 
fessions of  non-resistance^  required  declarations  of  belief  in  the 
invalidity  of  the  Solemn  League  and  Covenant,  (a  compact 
between  the  English  and  Scottish  nations  to  which  the  King 
himself  had  been  sworn,  and  which,  acknowledging  royalty, 
repudiated  episcopacy)  apparently,  because  most  Members  of 
Corporations  and  Incumbents  of  livings  at  the  period  of  tlie 
Restoration  stood  under  its  obligation.  By  the  orders  of  Parliament 
the  Solemn  League  and  Covenant,  and  the  Engagement  to  the 
Commonwealth  (which  Sir  Matthew  Hale  and  most  other  dis- 
tinguished acquiescers  in  the  Restoration  had  taken),  were  burn- 
ed by  the  common  hangman.  Of  one  of  these  conflagrations, 
Pepys  writes,  in  his  Diary,  under  the  date  of  the  28th  of  May, 
1661 :  "  Got  into  a  balcony  over  against  the  Exchange,  and 
there  saw  the  hang-man  bum,  by  vote  of  Parliament,  two  old 
Acts,  the  one  for  constituting  us  a  Commonwealth,  and  the  other 
I  have  forgot ;  which  still  do  make  me  think  of  the  greatness  of 
this  late  turn,  and  what  people  will  do  to-morrow,  against  what 

^  The  details  of  this  remarkable  contest  are  related  in  Locke's  Leiier  from  a 
Person  of  Quality  to  his  Friend  in  the  Country,  (4  vol.  Pari.  Hist.  App.  V.)  written 
upon  the  occasion.  The  Protests  against  the  Bill  were  signed,  one  by  1 2,  another 
by  16  Peers.  The  King  was  present  during  the  debates,  in  which  the  rival  leaders 
were  Lord  Nottingham  and  Lord  Shaftesbury.  Lord  Campbell's  marginal  abstract 
to  his  account  of  these  transactions  is,  "Constitution  saved  by  Shaftesbury." 
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they  all,  through  profit  and  fear,  did  promise  and  practise  this 
day." 

It  may  seem  to  have  been  an  act  of  fatuity  to  have  attempted 
to  annul  the  obligations  of  conscience  by  the  instrumentality  of 
the  hangman,  and  to  have  made  it  a  part  of  a  new  profession  of 
political  faith,  that  an  old  one  equally  solemn  was  devoid  of 
obligation.  The  inimitable  cavalier-satirist,  in  dialogues  between 
Sir  Hudibras  and  his  squire  Ralpho,  might  have  taught  the 
Parliament  how  frail  are  the  trammels  of  State  Oaths  against 
sophistry  to  elude,  or  power  to  break  them.  Shakspere  had 
pointed  to  a  page  of  earlier  history  from  which  the  same  lesson 
might  have  been  adduced,  where  he  makes  King  Richard  the 
Second  say: 

If  thy  offences  were  upon  record, 

Then  should'st  thou  find  one  heinoxis  Article, 

Containing  the  deposing  of  a  King, 

And  cracking  the  strong  warrant  of  an  oath. 

The  State  Oaths  and  Declarations  of  Non-resistance  could 
never  have  been  expected  to  exclude  from  office  or  employment 
any  persons  not  of  sincerity,  and  tender  consciences ;  and,  when 
the  hour  of  trial  came,  they  were  found  totally  ineffectual  for 
quelling  resistance,  or  maintaining  an  undeserving  King  upon 
his  throne.  They  reflect  discredit  on  the  Constitution  in  the 
reign  of  Charles  II.,  as  being  in  their  tenor  subversive  of  civil 
liberty,  whilst  the  Oaths  especially  were  an  impious  invocation 
of  the  Supreme  Being  for  the  purpose  of  ratifying  the  moral 
and  political  subjugation  and  degradation  of  man  by  man. 
In  the  reign  of  Charles  II.  the  doctrines  of  non-resistance  and 
indefeasible  right,  obtained,  for  the  first  time  in  our  history, 
a  parliamentary  sanction.  But  as  non-resisting  Tests  were  in- 
consistent with  the  Revolution  which  was  founded  upon  resist- 
ance, those  of  the  Acts  of  Uniformity  and  Militia  were  abolished 
at  that  epoch;  and  the  non-resisting  Test  in  the  Corporation 
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Act  was  expunged  from  our  Statute  Book  at  the  accession  of 
the  House  of  Brunswick  ^  Thus  there  is  no  longer  any  obligation 
of  conscience,  "  binding  our  souls  in  secular  chains,"  to  regard 
the  royal  dignity  merely  as  a  descendible  property;  instead  of 
viewing  it  as  a  trust  for  millions,  subject  to  a  right  of  resistance 
when  rendered  indispensably  necessary  by  the  Salus  Populi. 


*  1st  W.  and  M,  c.  8  ;  5th  Geo.  I.  c,  6.  See  Sir  Michael  Foster's  Fourth 
Discourse,  and  Mr  Allen's  Inquiry  into  the  Rise  and  Growth  of  the  Roycd  Prerogative 
in  England,  tit.  "AUegiance." 


CHAPTER  III. 
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IN  the  reign  of  George  III.  there  was  a  prosecution  ordered 
by  the  House  of  Commons  against  Mr  Reeves  for  being  the 
author  of  a  pamphlet,  in  which  it  was  asserted  that,  according 
to  the  English  Constitution,  "  the  Monarch  is  the  ancient  stock 
from  which  have  sprung  those  goodly  branches  of  the  Legis- 
lature the  Lords  and  Commons,  that,  at  the  same  time,  give 
ornament  to  the  tree,  and  afford  shelter  to  those  who  seek  pro- 
tection under  it.  But  these  are  still  only  branches,  and  derive 
their  origin  and  their  nutriment  from  their  common  parent ;  they 
may  be  lopped  off,  and  the  tree  is  a  tree  still ;  shorn,  indeed,  of 
its  honors,  but  not,  like  them,  cast  into  the  fire.  The  Kingly 
government  may  go  on,  in  all  its  functions,  without  Lords  or 
Commons ;  it  has  heretofore  done  so  for  years  together^  and, 
in  our  times,  it  does  so  during  every  recess  of  Parliament ; 
but,  without  the  King,  his  Parliament  is  no  more."  This  dis- 
figured portraiture  of  the  English  Constitution  may  be  shewn 
to  be  incompatible  with  ancient  laws  and  with  the  Bill  of 
Rights  and  other  bulwarks  of  liberty  erected  at  and  since 
the  Revolution:  it  is  to  be  inquired  whether  it  bear  not  traits 
of  resemblance  to  the  Constitution  in  the  reign  of  Charles  the 
Second  ? 

It  is  proposed  to  consider  the  English  Constitution,  with 
regard  to  Parliament,  under  the  following  heads,  (1)  The  Hold- 
ing of  Parliament.  (2)  Impeachments.  (3)  Miscellaneous  Mat- 
ters relating  to  Parliament. 
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(1)     TJie  Holding  of  Parliament . 

Sir  W,  Blackstone  and  Mr  Fox  put  forward  the  Triennial  Act 
of  Charles  II.  as  one  of  the  proudest  legislative  trophies  of  that 
era.  And  Sir  W.  Blackstone,  in  another  part  of  his  Commen- 
taries writes,  further,  in  commendation  of  that  Act :  "  It  is  true 
that  hy  a  Statute  of  the  16th  Charles,  c.  1,  it  was  enacted  that 
if  the  King  neglected  to  call  a  Parliament  for  three  years,  the 
Peers  might  assemble  and  issue  writs  for  choosing  one,  and,  in 
case  of  the  neglect  of  the  Peers,  the  constituents  might  meet  and 
elect  themselves ;  but  this,  if  ever  put  in  practice,  would  have 
been  liable  to  inconveniences,  and  the  Act  itself  was  esteemed 
so  highly  detrimental  and  injurious  to  the  royal  prerogative, 
that  it  was  repealed  by  the  Triennial  Act  of  Charles  II."  It 
may,  however,  appear  that,  in  the  substitution  of  the  Act  of  the 
Son  for  that  of  the  Father,  the  English  Constitution  was  retro- 
grade, and,  as  it  were,  under  the  influence  of  the  constellation 
Cancer. 

The  Triennial  Act  of  Charles  I.  is  not  adequately  represented 
by  Blackstone ;  for  it  contained  a  provision,  passed  over  by  him, 
for  limiting  the  duration  of  Parliament ;  and  the  machinery  for 
calling  new  Parliaments  in  the  case  of  royal  neglect,  was  not  so 
crude  and  imperfect  as  that  stated  in  the  Commentaries.  "  The 
Nation,"  says  Mr  Hallam,  writing  concerning  the  Statute  of 
Charles  I.  "  set  a  due  value  on  this  admirable  Statute,  the  passing 
of  which  they  welcomed  with  bonfires  and  every  mark  of  joy." 
It  received  the  concurrence  of  many  Members  of  both  Houses 
who  were  afterwards  foremost  in  the  ranks  of  the  Cavaliers. 

The  Triennial  Act  of  Charles  II.  was  passed  in  1664,  when  the 
King,  except  as  to  matters  of  religious  toleration,  was  nearly 
omnipotent  in  Parliament;  "It  cannot  be  expressed,"  writes 
Lord  Clarendon,  *'  hardly  imagined,  with  what  alacrity  Par- 
liament entered  into  all  affairs  which  might  refer  to  the  King's 
honor,  safety,  or  profit."    In  a  speech  to  the  Houses,  the  King 
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expressed  his  "astonishment"  that  Parliament  had  not  taken 
into  its  consideration  the  "wonderful  clauses  of  the  Triennial 
Act,  passed  at  a  time  very  uncareful  of  the  dignity  of  the  Crown 
or  the  security  of  the  people."  He  concluded,  "  I  do  not  think 
the  Crown  can  ever  be  happy  without  frequent  Parliaments,  but, 
assure  yourselves,  if  I  should  think  otherwise,  I  would  never 
suffer  a  Parliament  to  come  together  by  the  means  prescribed  by 
that  Bill."  An  "estimation,"  as  Blackstone  expresses  it,  of 
what  was  "  detrimental  to  the  prerogative,"  is  not  entitled  to 
much  weight  when  coming  from  a  Parliament  that  could  brook 
such  a  daring  defiance  of  the  Constitution, 

There  is  no  notice  of  any  debate  on  the  subject  of  the  Tri- 
ennial Act  of  Charles  II.  in  the  Parliamentary  History,  but  we 
learn,  from  Pepys,  that  Vaughan,  afterwards  the  eminent  Chief 
Justice,  who  had  the  rare  felicity  in  the  reign  of  Charles  II.  of 
an  unstained  character  combined  with  high  legal  reputation,  in- 
curred the  King's  displeasure  by  his  "  standing  so  long  against 
the  breaking  of  the  Act  for  a  Triennial  Parliament."  In  another 
place,  Pepys  writes,  "  The  great  matter  to  day  in  the  House 
hath  been,  that  Mr  Vaughan,  the  great  speaker,  is,  this  day, 
come  to  town,  and  hath  declared  himself  in  a  speech  of  an  hour 
and  half,  with  great  reason  and  eloquence,  against  the  repealing 
of  the  Bill  for  Triennial  Parliaments,  but  with  no  success,  for 
the  House  have  carried  it  that  such  Parliaments  shall  be  hence- 
forth without  any  coercive  power  on  the  King.  But,  Lord !  to 
see  how  the  best  things  are  not  done  without  some  design,  for 
I  perceive  that  all  these  gentlemen  I  was  with  to-day  are  against 
it,  though  there  was  reason  enough  on  their  side,  yet  purely, 
I  could  perceive,  because  it  was  the  King's  mind  to  have  it; 
and  should  he  demand  any  thing  else,  I  believe  they  would  give 
it  him." 

The  Triennial  Act  of  Charles  II.  bears  the  hypocritical  title 
of  "  An  Act  for  the  assembling  and  holding  of  Parliaments  once 
in  three  years  at  the  least ;  and  for  the  repeal  of  an  Act  intitled, 
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*  An  Act  for  the  prevention  of  inconveniences  happening  by  the 
long  intermission  of  Parliaments.'  "  The  Act  recites  that  the 
Triennial  Act  of  16  Car.  I.  c.  1,  "  is  in  derogation  of  his  Majesty's 
just  rights  and  prerogative  inherent  to  the  imperial  Crown  of  this 
realm,  for  the  calling  and  assembling  of  Parliaments,  and  may 
be  an  occasion  of  many  manifold  mischiefs  and  inconveniences, 
and  much  endanger  the  peace  and  safety  of  his  Majesty,  and  all 
his  liege  people  of  this  realm."  By  the  second  section  the 
Statute  of  Charles  I.  is  repealed.  In  the  third  and  last  section, 
it  is  enacted,  "And,  because  by  the  ancient  laws  and  statutes 
of  this  realm,  made  in  the  reign  of  King  Edward  III.,  Parlia- 
ments are  to  be  holden  very  ojien,  hereafter  the  sitting  and 
holding  of  Parliaments  shall  not  be  intermitted  or  discontinued 
above  three  years  at  the  most,  and  that  within  three  years  from 
the  determination  of  the  present  and  subsequent  Parliaments  the 
King  shall  issue  writs  for  calling  and  holding  of  a  new  Parlia- 
ment, to  the  end  that  there  may  be  a  frequent  calling,  assembling 
and  holding  of  Parliaments  once  in  three  years  at  the  least." 

In  the  Triennial  Act  of  Charles  II.  the  Statutes  of  Edward 
III.  are  misrecited  in  an  important  particular.  Instead  of  vagTiely 
providing  that  Parliaments  should  be  holden  "very  often,"  it  is 
enacted  by  the  Statute  of  the  4th  of  Edward  III.  "  Item,  it  is 
accorded  that  Parliament  shall  be  holden  every  year  once,  and 
more  often  if  need  be^;"  and,  by  the  Statute  of  the  36th  of 
Edward  III.,  "Item,  for  maintenance  of  the  said  articles  and 
statutes,  and  redress  of  divers  mischiefs  and  grievances  which 
daily  happen,  Parliament  shall  be  holden  every  year,  as  another 
time  was  ordained  by  Statute." 

The  Triennial  Act  of  Charles  II.  was  the  repeal  of  a  good 
law  with  good  securities ;  and  a  re-enactment  of  it  with  much 
parade  and   self-glory,  but  without  any  securities  at  all:  this 

1  Lord  Nottingham  led  the  House  of  Lords  to  adopt  the  sophistical  construc- 
tion, that  the  words  "if  need  be"  governed  the  whole  sentence,  and  that  the  Par- 
liament was  not  to  be  holden  once  in  a  year,  except  "  if  need  be." 


48  -  PARLIAMENT. 

operation  the  Speaker  told  the  King  was  a  "  melting  dowTi  of 
the  Act  of  Charles  I.,  extracting  its  pure  metal  from  its  grosser 
alloy,  and  then  presenting  it  to  his  majesty  to  be  newly  stamped." 
Hume,  who  is  generally  an  apologist  for  the  House  of  Stuart 
under  whatever  imputations,  writes  concerning  the  repeal  of  the 
Triennial  Bill:  "  The  Parliament  repealed  the  law;  and,  in  lieu 
of  all  the  securities  formerly  provided,  satisfied  themselves  with 
a  general  clause,  '  that  Parliaments  should  not  be  interrupted 
above  three  years  at  the  most.'  As  the  English  Parliament  had 
now  raised  itself  to  a  regular  check  and  control  upon  royal 
power,  it  is  evident  they  ought  still  to  have  preserved  a  regular 
security  for  their  meeting,  and  not  have  trusted  entirely  to  the 
good  will  of  the  King,  who,  if  ambitious  and  enterprising,  had 
so  little  reason  to  be  pleased  with  these  assemblies.  Before 
the  end  of  Charles's  reign,  the  nation  had  occasion  to  feel 
very  sensibly  the  efi'ects  of  this  repeal."  The  Oxford  Parlia- 
ment was  dissolved  on  the  28th  of  March  1681,  and  the 
King  never  called  another  Parliament,  though  he  lived  till 
the  6th  of  February  1685,  an  interval  of  considerably  more  than 
three  years.  It  may  be  said  that  the  King,  in  not  holding 
a  Parliament  for  more  than  three  years,  acted  contrary  to  the 
Constitution ;  but  was  not  his  conduct,  in  a  great  measure,  attri- 
butable to  the  breaking  down  of  a  bulwark  of  the  Constitution 
by  the  very  Act  which  Blackstone  and  Fox  adduce  as  an  ex- 
emplar of  its  perfection  f 

Owing  to  the  absence  of  any  provision  in  the  new  Act  for 
the  cesser  of  Parliament,  as  it  were,  by  a  natural  death,  the  so- 
called  "Long  Parliament"  of  Charles  II.,  chosen  during  a  national 
paroxysm  of  loyal  devotion,  was  retained  for  nearly  eighteen 
years,  and  was  dissolved  only  for  the  purpose  of  screening  the 
Earl  of  Danby  from  a  prosecution  which  involved  an  exposure  of 
Charles's  own  unworthiness ;  the  panic  of  the  Popish  Plot  coupled 
with  the  French  alliance  having  given  a  temporary  ascendancy 
to  the  country  party  over  that  of  the  court.    It  is  obvious  that 
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SO  protracted  a  duration  of  Parliament  was  calculated  to  weaken 
a  due  sense  of  responsibility  in  Members  to  their  Constituents, 
who,  without  hope  of  change,  continued  to  be  governed  by 
Representatives  many  of  whom  had  forfeited  their  esteem  and 
confidence,  and  served  for  hire  another  master  ^ 

In  Parliaments  of  every  duration  bribery  has  been  practised 
in  multiform  shapes ;  but  there  was  greater  facility  for  nefarious 
purchase  of  votes,  when  recipients  did  not  feel  any  qualms  for 
a  new  election,  and  the  Sovereign  was  not  afraid  of  losing  by  a 
contract  of  do  ut  facias,  through  non-performance  of  his  donees. 
Hence  the  practice  of  systematic  bribery  is  supposed  to  have 
originated  with  the  Long  Parliament  of  Charles  II.;  it  was 
certainly  carried  therein  to  an  extent  which  has  given  to  that 
Parliament  the  traditional  epithet  of  the  Pensionary  Parliament. 
Evelyn,  in  his  Diary,  under  the  date  of  the  year  1678,  writes  of 
the  Long  Parliament  "  growing  now  corrupt  and  interested  with 
long  sitting  and  court  practices ; "  and,  under  the  date  of  25th 
of  January  1679,  "The  Long  Parliament,  which  had  sat  ever 
since  the  Restoration,  was  dissolved  by  persuasion  of  the  Lord 
Treasurer  Danby,  though  divers  of  them  were  believed  to  be  his 
pensioners.^^ 

A  Committee  appointed  by  the  Parliament  which  succeeded 
the  Pensionary  Parliament  exposed  a  considerable  exhibition  of 
pensions  and  bribes  given  by  the  King,  himself  a  pensioner  2,  to 
Members  of  Parliament,  under  the  name  of  the  "  King's  bounty." 
It  appeared  that  Lord  Danby  had  raised  the  amount  of  money 
annually  spent  in  traffic  for  votes  from  £12,000  to  £20,000.    In 

»  The  longest  durations  and  longest  intermissions  of  Parliament  in  the  three 
reigns  preceding  that  of  Charles  II.  were. 

Duration.  Intennission. 

Elizabeth 11  years  ......    4  years. 

James  1 9     ,,      6     ,, 

Charles  1 8     „      11     „ 

'  There  is  a  remarkable  passage  in  a  letter  of  Lord  Bacon  to  King  James :  "  For 
because  he  thai  hath  taken  bribes  u  apt  to  give  bribes,  I  will  present  your  Majesty 
with  a  bribe :  I  will  present  your  Majesty  with  a  good  history  of  England,  and  a 
better  digest  of  your  laws." 

E 
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a  small  book  entitled  "  For  secret  service,"  were  found  fifty- 
items  for  pensions  to  Members  of  Parliament,  and,  among  them, 
£3000  a  year  to  the  Speaker,  paid  to  him  as  well  during  Re- 
cesses as  Sittings,  and  particularly,  during  the  Prorogation  for 
fiifteen  months :  there  was  also  a  Ledger  containing  similar  items 
which  was  not  forthcoming.  Chiffinch,  the  well-known  closet- 
keeper  of  the  King,  was  proved  to  have  been  in  possession 
of  a  hundred  acquittances  by  Members  for  the  receipt  of  their 
pensions.  Bulky  pecuniary  bribes  were,  however,  even  before 
Pope  wrote  on  Paper  credit,  exceeded  by  the  legionary  and  less 
palpable  baits  with  which  the  virtue  of  Members  of  the  Long 
Parliament  was  undermined.  Andrew  Marvell,  in  1678,  (who 
had  refused  a  bribe  of  £1000,  offered  to  him  in  his  garret 
personally  by  Lord  Danby,)  wrote  a  dialogue  which  touches  on 
the  subject  of  Parliamentary  bribery,  between  the  statues  of 
two  horses,  that  of  Charles  I.  at  Charing  Cross,  and  one  of 
Charles  II.  erected  by  Sir  R.  Yyner  in  the  market-place  of 
Woolchurch. 

Cha/ring  Cross. 

That  traitors  to  a  Country,  in  a  brib'd  House  of  Commons, 
Should  give  away  millions  at  every  summons. 

Woolchwch. 

Yet  some  of  those  givers,  such  beggarly  villains, 
Are  not  to  be  trusted  for  twice  fifty  shillings. 

Charing  Cross. 

No  wonder  that  beggars  shoidd  still  be  for  giving, 
Who  out  of  what 's  given  do  get  a  good  Hving. 

■*     Woolchurch. 

Four  knights  and  a  knave,  who  were  burgesses  made, 
For  selling  their  consciences  were  liberally  paid. 

Charing  Cross. 

How  base  are  the  souls  of  such  low-prized  sinners. 
Who  vote  with  the  country  for  drink  and  for  dinners. 
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Woolchurck. 

'Tis  they  who  brought  on  us  this  scandalous  yoke 
Of  excising  our  cups,  and  taxing  our  smoke. 

A  somewhat  ludicrous  effect  was  imputed  to  the  length  of 
Parliaments,  in  consequence  of  an  interchange  of  practical  jocu- 
larities between  Marvell  and  Sir  Philip  Harcourt.  Sir  Philip 
appears  to  have  tripped  up  Marvell  with  his  foot,  and  then 
Marvell  buffeted  him  with  his  hat.  The  Speaker  brought  the 
parties  before  the  House,  when  they  both  protested  that  all  was 
in  jest.  Sir  Thomas  Meres  observed,  "  By  our  long  sitting 
together,  we  lose  by  our  acquaintance  and  familiarity  the  de- 
cencies of  the  House." 

The  holding  of  Parliaments  annually  or  "  very  often"  was 
evaded  in  the  reign  of  Charles  II.  by  means  of  excessively  long 
Prorogations.  That  King,  on  one  occasion,  prorogued  the  Par- 
liament for  fifteen  months,  from  November  1675,  to  February 
1677,  unojlatu,  for  which  the  King's  pay  from  Louis  XIV.  was 
500,000  crowns.  On  the  Parliament  reassembling,  when  Lord 
Shaftesbury,  the  Duke  of  Buckingham^  and  other  Peers  contended 
that  so  long  a  Prorogation  amounted,  according  to  the  Statutes 
of  Edward  III.  to  a  Dissolution,  they  were  committed  to  the 
Tower  during  the  pleasures  of  the  House  of  Lords,  and  of  the 
King.  Among  other  long  Recesses  of  Parliament  during  the 
reign  of  Charles  II.  may  be  noticed  one  lasting  from  the  22d  of 
April  1671,  to  the  4th  of  February  1673,  an  interval  of  a  year 
and  nine  months,  accomplished  by  means  of  four  successive  Pro- 
rogations. These  long  Prorogations  might  have  afforded  a  color 
for  Mr  Reeves's  libel  on  the  Constitution ;  for  the  King  flourished 

^  The  Duke  requested  the  Bishops  to  give  their  opinions  on  the  logic  of  a  syllo- 
gism which  he  proposed,  viz.  i.  The  King's  prorogation  contrary  to  a  statute  would 
be  void.  2.  But  a  prorogation  for  fifteen  months  is  contrary  to  the  statute  of 
Edward  III.  3.  Ergo  the  King's  prorogation  was  void.  He  requested  to  have  his 
cook  in  the  Tower,  which  the  King  took  as  an  imputation  of  poison.  The  Com- 
mons omitted  in  the  Journals  the  question,  which  was  attempted  to  he  raised  in  the 
Lower  House,  upon  constructive  dissolution. 

e2 
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like  a  bay-tree,  whilst  the  Parliament  was  like  branches  without 
annual  nutriment. 

A  Prorogation  is  equally  effectual  with  a  Dissolution,  in 
terminating  all  business  before  either  House  of  Parliament  ex- 
cept such  as  is  judicial,  and  thus  it  becomes  a  powerful  weapon 
in  the  hands  of  a  Sovereign  for  thwarting  measures  which  may 
be  distasteful  to  him.  It  may  also  be  used  as  an  instrument  for 
preventing  animadversion  on  domestic  abuses,  or  culpable  foreign 
policy.  If  a  Sovereign  could  obtain  money  adequate  to  his 
wants  from  any  other  sources  than  that  of  Parliamentary 
Supply,  a  Prorogation,  that  might  have  been  legally  extended  to 
three  years  less  one  day,  was  tantamount  to  a  royal  Saturnalia. 
Charles  II.  a  pensioner  to  France,  a  slave  to  his  Mistresses,  a 
prostitutor  of  law  and  liberty,  an  apostate  to  his  Country's 
religion,  and  fearing  an  appeal  to  his  People  by  dissolving 
Parliament,  amply  availed  himself  of  this  patent  defect  in  the 
Constitution.   Marvell  writes  of  his  disinclination  to  Parliaments, 

Till  Kate  a  happy  mother  shall  become, 

Till  Charles  loves  Parliaments,  and  James  hates  Rome. 

An  Adjournment  does  not,  like  a  Prorogation,  terminate  any 
measures,  but  leaves  them  all  in  statu  quo.  It  may,  nevertheless, 
be  used  for  sinister  purposes,  if  the  power  of  using  it  be  assumed 
by  the  Crown,  especially  if  adjournments  be  protracted,  or  re- 
peated, or  ultimately  end  in  a  prorogation  or  dissolution.  The 
present  rule  concerning  Adjournments,  as  stated  by  Mr  Hatsell, 
is  that  "  the  Sovereign  has  no  prerogative  to  adjourn  the  Parlia- 
ment, but  can  only  signify  his  desire,  and  then  it  is  in  the 
wisdom  and  prudence  of  either  House,  to  comply  with  his  re- 
quisition or  not,  as  they  see  fitting."  We  read,  however,  in  the 
Parliamentary  Journals  of  the  reign  of  Charles  II.  of  the  King's 
leave  and  direction  to  adjourn.  Thus,  in  a  speech  to  the  House 
of  Commons,  the  King  says  "  I  do  give  you  leave  and  direct 
you  that  you  adjomn  yourselves  to  the  6th  of  November ;"  and 
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it  is  entered  in  the  Journal,  "  That,  according  to  his  Majesty's 
will  and  direction,  the  House  adjourns  itself  to  the  6th  of 
November." 

On  one  occasion,  a  King's  message  directing  an  Adjournment 
was  ordered  not  to  be  entered  in  the  Journal  of  the  House  of 
Commons,  but  the  House  adjourned  itself  till  the  day  indicated. 
On  the  28th  of  May  1677,  when  the  King  had,  personally,  in 
the  House  of  Lords,  "required"  the  House  of  Commons  to 
"  adjourn  immediately,"  several  Members,  on  their  return  to  their 
Chamber,  attempted  to  speak,  and  were  only  prevented  by  the 
Speaker,  Sir  Edward  Seymour,  after  adjourning  the  House  on 
his  own  authority,  springing  out  of  the  chair,  and,  with  the  aid 
of  the  Court  Party,  securing  the  mace  in  a  scramble  for  it. 
This  summary  adjournment  was  followed  by  three  more  of  a 
similar  nature,  and  the  House  did  not  meet  for  the  transaction 
of  business  till  the  28th  of  January  in  the  following  year. 
Marvell  observes  on  these  proceedings,  that  the  Commons  were 
"  kicked  from  adjournment  to  adjournment,  as  from  one  stair 
down  to  another ;  and,  when  they  were  at  the  bottom,  kicked 
up  again,  having  no  mind  yet  to  go  out  of  doors." 

Members  of  the  House  of  Commons  cannot  now  be  sheltered 
from  the  indignation  of  their  Constituents  during  the  life  of  a' 
Sovereign  ;  nor  can  the  Kingdom  be  kept  without  a  Parliament, 
or  a  Parliament  be  prorogued  for  three  years  less  a  day,  or  be 
adjourned  by  royal  mandate ;  all  of  them  constitutional  in  the  reign 
of  Charles  II.  These  improvements  of  the  Constitution  have 
been  effected  as  well  by  means  of  the  Triennial  Act  of  William 
and  Mary,  and  the  Septennial  Act  of  George  I.,  as  by  a  more 
liberal  doctrine  concerning  adjournments,  by  a  strict  and  uniform 
appropriation  of  supplies,  and  more  than  all,  since  1689,  by  the 
necessity  for  an  annual  Mutiny  Act.  The  annual  Mutiny  Acts 
arose  out  of  the  occasion  for  a  standing  army  to  preserve  the 
safety  and  honor  of  the  country,  combined  with  that  provision 
against  a  standing  army  without  consent  of  Parliament  in  the 
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Bill  of  Rights,  and  that  against  martial  law  in  tlie  Petition  of 
Rights.  These  two  constitutional  bulwarks  of  our  ancestors  are 
thus  annually  re-proclaimed,  and  dispensed  with,  subject  to  revival 
at  the  end  of  a  year.  The  necessity  for  the  annual  liolding  of 
Parliaments  consequent  on  the  Mutiny  Acts  affords  a  striking 
example,  how  little  to  the  wisdom  of  Senates,  and  how  much 
to  the  concatenation  of  circumstances  beyond  human  foresight, 
is  to  be  ascribed  the  amelioration  of  the  English  Constitution 
from  its  state  of  imj^erfection  in  the  reign  of  Charles  the  Second. 

(2)    Impeachments. 

The  power  of  Impeachment  is  a  very  important  provision  in 
the  frame  of  the  Constitution  for  the  punishment  of  offences 
affecting  the  public  interest,  where  a  Trial  by  Jury  would  be 
unsatisfactory,  either  on  account  of  the  nature  of  an  offence,  or 
the  station  of  the  accused.  Mr  Fox  was  of  opinion  that  the 
*'  establishment  of  the  rights  of  the  House  of  Commons  in  regard 
to  impeachments"  contributed  to  earn  for  the  reign  of  Charles  II. 
the  designation  of  the  "  era  of  good  laws." 

The  reign  of  Charles  II.  is  particularly  remarkable  for  the 
failure  of  Impeachments ;  Clarendon,  Mordaunt,  Orrery,  Arling- 
ton, Scroggs,  North,  Danby,  Seymour,  Pett,  Penn,  Fitzharris, 
and  others,  were  all  impeached,  but  none  of  them  tried  under 
the  impeachments.  Of  the  five  Popish  Lords  impeached,  only 
one.  Lord  Stafford,  was  tried;  a  trial  which  covered  King, 
Lords,  and  Commons  with  infamy. 

The  point  of  most  importance  in  regard  to  Impeachments 
agitated  in  the  reign  of  Charles  II.  was,  whether  a  pardon  could 
be  pleaded  in  bar  to  a  Parliamentary  Impeachment  ?  Charles  II. 
furnished  Lord  Danby  with  a  pardon,  that  he  might  plead  to  his 
impeachment  for  negotiating  with  Louis  XIV.  a  pension  for 
his  Majesty's  hire  and  service  at  his  Majesty's  express  command, 
testified  under  his  own  royal  signature.  The  King  told  the  Houses, 
that  if  there  were  "  any  defect  in  the  pardon  in  point  of  form 
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or  otherwise,  he  would  grant  it  ten  times  over  rather  than  it 
should  not  be  full  and  sufficient." 

The  right  side  on  this  important  constitutional  question  was 
not  maintained  altogether  by  unexceptionable  means.  The  Com- 
mons delayed  a  decision  concerning  the  validity  of  Danby's 
pardon,  by  striving  for  an  untenable  position,  that  the  Bishops 
had  no  right  to  vote  on  the  question  of  the  validity  of  the  pardon ; 
whereas,  by  law  and  usage  in  capital  cases,  they  withdraw  only 
upon  the  final  vote  being  taken  of  guilty  or  not  guilty,  which 
was  anciently  considered  a  privilege  and  not  a  disqualification. 
The  House  also  passed  a  violent  resolution,  that  no  commoner 
whatsoever  should  presume  to  maintain  the  validity  of  the  pardon 
pleaded  by  Lord  Danby,  on  pain  of  being  accounted  "  a  betrayer 
of  the  liberties  of  the  Commons  of  England." 

The  Constitutional  doctrine  that  the  King  should  not  have 
it  in  his  power  to  screen  the  delinquencies  of  public  men,  or  to 
avert  a  judicial  sentence  for  their  misdeeds  before  trial ;  that,  at 
least,  shame  and  reproach  and  public  indignation  should  be 
irremissible,  cannot  be  considered  as  having  been  established 
until  the  Act  of  Settlement :  the  Constitution  therein  was  m- 
perfect  in  the  reign  of  Charles  the  Second. 

That  an  Impeachment  survives  a  Dissolution  of  Parliament 
is  an  important  doctrine  of  Constitutional  Law.  For  otherwise, 
the  Sovereign,  by  dissolving  Parliament,  would  have  the  power 
of  arresting  the  progress  of  any  Impeachment,  and,  perhaps,  of 
virtually  defeating  it.  After  the  Dissolution  of  the  Long 
Parliament  of  Charles  II.  in  January  1679,  the  point  arose 
whether  the  Impeachments  of  Lord  Danby  and  the  five  Popish 
Lords  were  abated?  on  the  following  19th  of  March  the  House 
of  Lords  agreed  in  a  resolution,  that  the  Dissolution  of  the  last 
Parliament  did  not  alter  the  state  of  the  Impeachments  brought 
in  that  Parliament.  Immediately  on  the  meeting  of  the  Parlia- 
ment summoned  by  James  II.  on  the  22d  of  May  1685,  the 
Lords  resolved  that  the  Resolution  of  the  19th  of  March  1679, 
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as  to  Impeachments,  should  be  reversed  and  annulled.  The 
weight  of  both  these  precedents  is  much  detracted  from  by  the 
high  state  of  political  excitement  under  which  they  were  passed ; 
the  former  occurring  during  the  heat  of  the  popish  Plot,  and 
besides  the  case  of  Danby,  affecting  the  liberty  of  five  Popish 
Lords  accused  of  the  Plot ;  of  the  latter  it  is  sufficient  to  say 
that  it  is  a  resolution  of  the  reign  of  James  II.  The  question 
whether  Impeachments  do  continue  in  statu  quo  from  Parliament 
to  Parliament  was  determined  affirmatively  by  large  majorities  of 
both  Houses  on  the  occasion  of  the  impeachment,  in  1790,  of 
Warren  Hastings. 

Effect  was  so  far  given,  in  the  reign  of  Charles  II.,  to  a 
Dissolution  of  Parliament  in  cases  of  Impeachment,  that,  after 
the  dissolution  of  the  fifth  and  last  Parliament  of  that  reign, 
there  being  no  Parliament  in  esse,  Lord  Danby  was  bailed  by 
Chief  Justice  Jeffreys,  though  he  had  been  previously  refused 
bail  by  Pemberton,  under  the  same  circumstances.  Fitzharris, 
after  the  dissolution  of  the  fifth  Parliament,  was  tried  for  High 
Treason,  although  he  pleaded  the  pendency  of  an  Impeachment 
for  the  same  offence;  a  plea  which  was  not  traversed  on  the 
ground  of  the  Lords  having  repudiated  the  impeachment,  but 
was  demurred  to.  Fitzharris  was  tried  by  a  Jury  and  executed, 
notwithstanding  the  House  of  Commons,  in  the  previous  Parlia- 
ment, had  arbitrarily  resolved  that  "  all  those  who  concurred  in 
any  sort  in  trying  Fitzharris  in  any  other  Court  than  the  House 
of  Lords  were  betrayers  of  the  liberties  of  their  Country."  It 
was  much  remarked  at  the  time  that  the  Judges,  in  delivering 
their  determination  against  the  effect  of  the  pendency  of  an 
Impeachment,  assigned  no  reasons ;  their  decision  is  styled  by 
Sir  J.  Hawles,  the  Solicitor-General  of  William  III.,  "  the  first 
mute  judgment  in  Westminster  Hall^" 

^  It  would  appear  that  there  was  ground  to  suspect  that  the  Kmg,  who  had 
given  money  to  Fitzharris,  had  induced  htm  to  prepare  the  paper  for  which  he  was 
executed,  in  order  to  its  dispersion  among  the  Whig  leaders,  for  the  purpose  of 
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The  question  of  the  right  in  the  House  of  Commons  to 
impeach  a  Commoner  is  of  great  constitutional  importance,  inas- 
much as  if  this  right  were  not  conceded,  the  Sovereign  might 
exempt  his  Ministers  from  responsihility,  by  making  choice  of 
Commoners.  The  expediency  of  this  ri^ht  may  he  thought  to 
hold  equally  whether  imputed  offences  are  subject  to  a  capital  or 
minor  punishment ;  a  diversity  of  opinion,  however,  has  prevailed 
on  the  point  whether  a  Commoner  can  be  impeached  for  a  capital 
offence. 

Lord  Campbell,  in  a  summary  of  good  and  bad  laws  in  the 
reign  of  Charles  II.,  inscribes,  under  the  category  of  good  laws, 
"  the  juridical  improvement  that  no  Commoner  can  be  tried  for 
his  life  except  before  his  own  Peers — an  English  Jury."  It  may 
be  doubted,  however,  whether,  in  the  reign  of  Charles  II.  any 
good  or  bad  law  can  be  found  to  this  effect.  The  point  turns  on 
the  Kesolution  made  by  the  Lords,  not  without  forcible  protests, 
that  Fitzharris,  who  had  been  impeached  for  treason,  "  should 
be  proceeded  with  according  to  the  course  of  the  Common  Law." 
This  Resolution  can  scarcely  be  deemed  to  amount  to  a  law. 
The  doctrine  that  a  Commoner  cannot  be  impeached  for  treason, 
is  implied  rather  than  avowed  in  it,  and  the  question  before  the 
Lords  was  complicated  with  the  circumstance  that  Fitzharris 
was,  previously  to  the  impeachment,  and  at  the  time  of  the 
Resolution,  under  prosecution  at  the  Common  Law.  When 
Fitzharris  pleaded  the  pendency  of  his  impeachment  as  a  bar  to 
his  trial  by  Jury,  neither  the  Attorney-General  nor  the  Court 
intimated  any  opinion,  that  he  had  been  impeached  for  an  offence 
for  which  he  was  not  impeachable.  But  the  Resolution  of  the 
Lords  is  not  entitled  to  any  legislative  authority,  considering 
that  it  was  met  by  a  counter-Resolution  of  the  Commons,  "that 


implicating  them.  Supposing  this  to  have  been  the  case,  the  King's  machinations 
were  more  liable  to  a  full  exposure  in  an  impeachment,  than  in  a  trial  conducted  by 
the  officers  of  the  Crown.  Before  the  impeachment  the  King  had  given  a  personal 
order  to  the  Attorney-General  to  prosecute  Fitzharris. 
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it  is  the  undoubted  right  of  the  Commons  in  Parliament  assem- 
bled to  impeach  any  Peer  or  Commoner  for  treason,  or  any  other 
crime  or  misdemeanor."  The  dispute  between  the  Houses  was 
terminated  by  a  dissolution  two  days  after  the  Resolution  of  the 
Commons  ;  and  the  Parliament  never  afterwards  met  during  the 
reign.  There  is  much  reason  in  Mr  Hatsell's  observation,  that 
"  the  circumstances  attending  Fitzharris's  impeachment  render 
any  arguments  or  conclusions  that  may  be  drawn  from  it  of  very 
little  weight." 

As  to  the  question  how  the  law  stands,  in  the  present  day, 
touching  the  impeachment  of  a  Commoner  for  capital  offences,  it 
would  require  a  longer  space  than  is  consistent  with  the  plan  of 
this  work,  to  do  justice  to  Lord  Campbell's  seven  arguments  on 
the  one  side,  and  those  of  Mr  Hatsell  and  Mr  Hallam  on  the 
other.  But  with  regard  to  the  popular  objection  which  has  been 
made  to  impeachment  of  Commoners  for  capital  offences,  that  it 
is  an  infringement  of  an  English  Commoner's  hirthright,  secured 
to  him  by  Magna  Gharta,  it  may  be  observed,  that  neither  Magna 
Charta,  nor  any  subsequent  precedent,  intimate  any  hirthrigJit  in 
trials  for  capital  offences  that  is  no  birthright  in  trials  for  felonies 
not  capital,  or  misdemeanors.  A  custom,  indeed,  has  been 
established  for  trying  Peers,  when  indicted  for  misdemeanors, 
though  affecting  their  reputation,  and  even  their  banishment  from 
society,  by  a  Jury;  but,  upon  indictments  for  felonies  capital 
or  not  capital,  trying  them  in  the  House  of  Peers  before 
political  friends  and  foes,  unchallengeable,  and  upon  honour.  This 
practice,  however,  might,  perhaps,  be  more  honoured  in  the 
breach  than  in  the  observance,  especially  seeing  that  the  dis- 
tinction between  felonies  and  misdemeanors  is  highly  technical, 
and  not  commensurate  with  the  enormity  of  offences.  Moreover, 
wide  as  anciently  was  the  disparity  between  Baron  and  Com- 
moner, a  trial  per  gents  de  leur  condition  (if  the  term  pares  in 
Magna  Charta  implied  this,  or  had  any  reference  to  a  Jury  as 
at  present  constituted),   is  a  birthright,  whether  of  Peer  or 
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Commoner,  the  value  of  which  has  been  much  diminished,  in 
consequence  of  the  progress  of  society,  and  the  impartial  admi- 
nistration of  Justice:  as  "well  might  English  freeholders  have 
complained  of  the  loss  of  a  birthright,  from  the  droit  droit  to 
their  lands  being  recently  made  triable  by  a  Jury  containing 
no  Knights  girt  with  swords.  Lastly,  the  provision  in  Magna 
Charta  for  the  Liher  Homo  relates  to  suits  by  the  King,  and, 
it  may  be  tliought,  ought  not  to  govern  a  procedure  instituted  not 
by  the  King,  but  by  the  Representatives  of  the  People,  and 
especially  adapted  to  cases  in  which  a  ti-ial  by  Jury  is  liable  to 
be  frustrated  by  the  King ;  a  procedure  founded  on  policy  im- 
known  and  inconceivable  in  the  reign  of  John. 

It  is  satisfactory  to  reflect,  considering  the  strong  arguments, 
at  least  ad  verecundiam,  with  which  the  controversy  as  to  im- 
peaching Commoners  for  capital  offences  has  been  waged,  to 
reflect  that  the  cases  in  which  an  Impeachment  is  eminently  reme- 
dial, whether  from  their  magnitude  and  complexity,  or  from  the 
danger,  in  bad  times,  of  a  trial  by  Jury  being  bafiled  by  means 
of  a  nolle  prosequi,  or  a  pardon,  or  being  made  the  stalking-horse 
of  illusory  prosecutions,  are  not  likely  to  be  of  a  capital  hue, 
the  delinquencies  of  Ministers  of  State  usually  assuming  a 
less  sanguine  complexion. 

The  Commons,  in  the  reign  of  Charles  II.,  arrogated  a  right 
of  the  misnomer  of  offences  in  their  Impeachments.  By  an  abuse 
of  legal  lexicography  they  denominated  offences  treason,  which 
had  none  of  the  characteristics  of  that  crime,  and  required  the 
Lords  to  commit  the  parties  to  prison,  as  accused  traitors,  not- 
withstanding the  Articles  of  Impeachment  manifestly  negatived 
such  an  imputed  charge.  The  House  of  Commons  herein  rival- 
led, on  several  occasions,  the  malaprop  judgment  of  Dogberry 
and  Verges : 

Sexton.     What  heard  you  him  say  else? 

Watch.  Marry,  that  he  had  received  a  thoxisand  ducats  for  ac- 
cusing the  Lady  Hero  wrongfully. 
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Dogberry.     Flat  burglary,  as  ever  was  committed. 
Verges.     Ay,  by  the  mass,  that  it  is. 

The  process  of  coining  treasons  by  the  Commons  of  Charles 
II.  was  strikingly  exhibited  in  the  Impeachments  of  Lord 
Clarendon,  Lord  Danby,  and  Chief  Justice  Scroggs.  It  was 
advocated  even  after  the  Revolution.  Sir  J.  Hawles,  Solicitor- 
General  of  William  III.,  in  his  remarks  on  Fitzharris's  trial, 
whose  offence  he  properly  considered  not  to  have  been  High 
Treason,  but  who  had  been  impeached  for  that  crime,  observes, 
that,  "in  all  times  Parliaments  have  practised,  and,  it  is  neces- 
sarily incident  to  all  supreme  Powers,  in  all  Governments,  to 
enact  or  declare  extravagant  crimes  to  be  greater  than  by  the 
established  law  they  are  declared  to  be."  It  is  conceived  that 
this  doctrine  is  not  maintainable  upon  any  sound  principle.  It 
was  eloquently  protested  against  by  Lord  Strafford^ ;  and  the 
spirit  of  the  Constitution  may  be  thought  to  have  been  correctly 
expounded  by  Lord  Chatham,  in  replying  to  a  speech  of  Lord 
Mansfield,  "  We  all  know  what  the  Constitution  is ;  we  all 
know  that  the  first  principle  of  it  is,  that  the  Subject  shall  not 
be  governed  by  the  arbitrium  of  any  one  man,  or  body  of  men, 
less  than  the  Legislature,  but  by  certain  laws  to  which  he  has 
virtually  given  his  consent,  which  are  open  to  him  to  examine, 
and  not  beyond  his  ability  to  understand." 

(3)     Miscellaneous  Matters,  relating  to  Parliament. 

Various  matters  of  constitutional  importance  relating  to  Par- 
liament in  the  reign  of  Charles  11.  deserve  attention,  which  are 
not  adverted  to  by  Blackstone  or  Fox,  though  they  materially 
afi*ect  the  question  of  the  vigour  of  the  Constitution  at  that  era. 
The  miscellaneous  matters  concerning  Parliament,  which  will 

^  The   contemporary  historian   May  says  of  Strafford's  person  and  eloquence 
an4  the  effect  of  the  latter  on  the  ladies, 

Non  formosus  erat,  sed  erat  facundus  Ulysses, 
£t  tanien  sequoreas  torsit  amore  Deas. 
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be  here  adverted  to,  are  (a)  The  Constitution  of  Parliament ; 
{b)  The  Wages  of  Members;  (c)  The  Speaker;  (d)  Supply; 
(e)  Publication  of  Votes  and  Debates ;  (_/)  Privilege ;  (g)  Order 
of  Business. 

(a)      The   Constitution  of  Parliament. 

Whoever  is  of  opinion  that  the  Constitution  of  the  country 
was  improved,  at  least  in  some  important  particulars,  by  the 
Parliamentary  Reform  Bill  of  William  IV.,  will,  probably,  have 
no  difficulty  in  arriving  at  a  conclusion  that  the  Constitution  of 
Parliament  in  the  reign  of  Charles  II.  was  imperfect.  It  may 
be  noticed,  that  Evelyn  mentions — among  the  "desiderata" 
which,  in  his  time,  were  "  plainly  wanting  to  the  consummate 
felicity  of  the  nation,  and  of  absolute  necessity  to  its  recovery 
from  the  atrophy  and  consumption  it  laboured  under — the  dis- 
proportion of  the  boroughs  capable  of  electing  members,  by 
which  the  major  part  of  the  whole  kingdom  are  frequently  out- 
voted, be  the  cause  never  so  unjust,  if  it  concern  a  party  in- 
teresti." 

Charles  II.  was  the  last  Sovereign  who  exercised  the  prero- 
gative of  creating  an  elective  Jranchise,  which  he  did  in  one  case, 
that  of  the  borough  of  Newark,  in  the  29th  year  of  his  reign. 
It  was  resolved  by  the  House  of  Commons,  in  1677,  that  by 
virtue  of  the  Charter  of  Charles  11.  the  town,  of  Newark  had  a 
right  to  send  burgesses  to  serve  in  Parliament.  Afterwards,  it 
would  appear,  that  the  King  deemed  it  safer  policy  to  corrupt 
instead  of  swamping  his  Commons.  When  it  is  considered  that 
in  addition  to  the  wholesale  borough-making  of  Henry  VIII., 
Mary  added  twenty-one,  Elizabeth  sixty,  James  I.  twenty-seven 


^  Evelyn  states  a  grievance  which  has  not  been  remedied  by  the  Reform  Bill : 
"Will  evei-  those  swarms  of  locusts,  lawyers  and  attomies,  who  fill  so  many  seats, 
vote  for  a  public  Register,  by  which  men  may  be  secured  of  their  titles  and  posses- 
sions, and  an  infinity  of  suits  and  frauds  prevented  V  A  Register  has  not  yet  been 
obtained,  but  it  has  been  advocated  by  distinguished  lawyert  (not  locusts)  in  both 
Houses. 
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new  members,  it  may  be  reckoned  an  improvement  in  the  Con- 
stitution, that  this  branch  of  the  royal  prerogative  became,  in 
the  reigns  after  that  of  Charles  II.,  obsolete,  and  has  since  been 
expressly,  to  use  Blackstone's  expression,  "  lopped  off." 

It  is  a  provision  in  the  Bill  of  Rights,  that  "  Elections  for 
Members  of  Parliament  ought  to  be  free."  The  Constitution 
had  not  adequately  provided  for  this  desideratum  in  the  reign  of 
Charles  II.  With  regard  to  elections  for  Boroughs, — ^by  the 
arbitrary  powers  of  the  Commissioners  under  the  Corporation 
Act,  and  the  sacramental  test,  and  oath  of  non-resistance  which 
that  Act  imposed,  the  Court  acquired,  for  a  considerable  time, 
an  undue  influence  in  elections  for  Parliament.  In  some  of  the 
vacancies,  towards  the  close  of  the  Long  Parliament,  and  in  the 
three  short  Parliaments  which  succeeded  it,  the  Corporations, 
especially  that  of  London,  had,  in  spite  of  political  and  religious 
trammels,  returned  Members  to  swell  the  ranks  of  the  Country 
Party.  Upon  the  dissolution  of  Charles's  last  Parliament,  the 
Court,  in  order  to  recover  its  influence  over  elections,  as  well  as 
over  jury-panels,  instituted,  under  pretext  of  law,  those  lawless 
proceedings  which  resulted  in  the  seizure  of  the  Charters  of  the 
Corporations.  The  result,  as  regards  Parliamentary  elections, 
was  perceived  in  the  first  Parliament  subsequently  summoned, 
that  of  James  II.,  when,  among  a  multitude  of  instances  of  Court 
influence,  we  are  informed  by  Evelyn,  that  "  many  mean  and 
slight  persons,  gentlemen's  servants,  clerks,  and  persons  neither 
of  reputation  nor  interest,  who  had  been  recommended  by  the 
Court  were  set  up,  and  many  of  them  returned,  by  means  of 
new  Charters  changing  the  electors."  He  says,  it  was  reported 
that  "  Lord  Bath  carried  with  him  into  Cornwall  no  fewer  than 
fifteen  Charters,  so  that  some  called  him  the  Prince  Elector y 

With  regard  to  County  elections, — the  King,  through  the 
imperfection  of  the  law  in  the  reign  of  Charles  11. ,  firequently 
exercised  an  undue  influence  by  means  of  Sheriffs  of  his  own 
appointment.     Sir  Samuel  Bamardiston,  of  the  Country  Party, 
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who  was  foreman  of  the  Grand  Jury  in  the  ease  of  the  famous 
Ignoramus  of  Lord  Shaftesbury's  indictment,  had  been  returned 
Member  for  the  County  of  Suffolk,  in  the  year  1674,  by  a 
majority  of  seventy-eight  voices ;  nevertheless  the  Sheriff  made 
a  double  return  of  Sir  Samuel  Bamardiston,  and  his  opponent 
Lord  Huntingtour.  Sir  Samuel  Bamardiston  brought  an  action 
against  the  Sheriff  for  making  a  knowingly  false  and  malicious 
return,  and  recovered  before  Sir  M.  Hale  £1000  damages.  The 
case  was  removed,  by  writ  of  error,  to  the  Exchequer  Chamber, 
and  was  there  decided  contrary  to  the  opinion  of  Sir  M.  Hale ; 
some  of  the  Counsel  who  had  been  engaged  against  Sir  S.  Bar- 
nardiston  in  the  proceedings  below,  having  been  made  Judges 
for  the  purpose  of  sitting  in  error  upon  them.  The  judgment  of 
the  Exchequer  Chamber  was  confirmed  in  the  House  of  Lords 
in  the  reign  of  Charles  II.,  and  again,  subsequently  to  the 
Revolution,  after  an  interval  of  fifteen  years.  On  the  latter 
occasion,  five  Peers  entered  the  following  Protest: 

1.  "Because  it  is  a  denying  Sir  Samuel  Bamardiston  the 
benefit  of  law,  which  gives  relief  in  all  wrong  and  injury ;  and, 
though  this  be  an  action  of  the  first  impression,  yet  there  being 
a  damage  to  the  plaintiff,  the  Common  Law  gives  him  this  action 
to  repair  himself;  and,  if  it  were  not  so,  there  would  be  a  failure 
of  justice,  which  cannot  be  admitted. 

2.  "  Because  the  allowing  this  reversal  tends  towards  giv- 
ing the  power  and  encouragement  to  Sheriffs  to  make  false  and 
double  returns,  by  which  means  the  right  of  elections  will  be 
avoided;  and  it  tends  thereby  to  the  packing  of  a  House  of 
Commons,  which  may  overturn  the  whole  frame  of  the  govern- 
ment, and  establish  what  religion  and  government  may  be 
thought  fit  by  a  packed  Parliament." 

A  Statute  was  passed  in  the  reign  of  "William  III.  to  pre- 
vent false  and  double  returns  of  Members  to  serve  in  Parlia- 
ment, whereby  the  right  of  action  in  the  party  aggrieved  was 
established;    which  was  intended   to   remedy  a  defect  in   the 
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Constitution  that  had  been  made  apparent  by  the  unsuccessful 
proceedings  on  behalf  of  Sir  Samuel  Bamardiston.  Wilful  de- 
lays, neglects,  or  refusals  to  return  any  person  who  ought  to  be 
returned,  are  provided  against  by  a  Statute  of  Victoria ;  and  it 
is  enacted  in  the  Reform  Act,  that  any  Returning  Officer  shall 
forfeit  £500  to  the  party  aggrieved  for  contravening  any  of  the 
provisions  of  that  besom  of  corrupt  usages. 

On  the  bribery  and  treating  of  Voters  for  Members  of  Parlia- 
ment, Evelyn  observes,  "  Witness  the  confused,  debauched,  and 
riotous  manner  of  electing  members  qualified  to  become  the 
representatives  of  a  nation,  with  legislative  power  to  dispose  of 
the  fate  of  kingdoms,  which  should  or  would  be  composed  of 
worthy  persons  of  known  integrity  and  ability  in  their  respective 
counties,  but  who  are  not  able  to  fling  away  a  son's  or  daughter's 
portion  to  bribe  the  votes  of  a  multitude,  more  resembling  a  pagan 
bacchanalia,  than  an  assembly  of  Christians  or  sober  men,  upon 
the  most  solemn  occasion  that  can  concern  a  people ;  or  stand  in 
competition  with  some  rich  scrivener,  brewer,  banker,  or  one 
in  some  gainful  office,  whose  face  or  name,  perhaps,  they 
never  saw  or  knew  before."  The  influence  of  demagogues  over 
the  swinish  multitude  does  not  appear  to  have  been  an  evil  of 
Evelyn's  day.  There  was  a  standing  order  of  the  House  of 
Commons  made  in  1677  against  treating  beyond  the  amount  of 
£10,  except  in  a  person's  own  dwelling-house ;  in  1669  a  Bill 
had  been  read  for  this  purpose  only  a  first  time.  By  an  Act 
of  Victoria  against  bribery,  treating,  and  undue  influence,  the 
Constitution  has  been  rendered,  in  this  respect,  more  perfect 
in  theory  ;  but  what  impregnable  bulwark  shall,  in  ^roc^ice,  guard 
the  political  Danae  from  a  shower  of  gold  ? 

It  will  scarcely  be  questioned  that  the  constitution  of  Parlia- 
ment has  been  improved  since  the  reign  of  Charles  II.,  with  re- 
gard to  the  tribunal  for  deciding  Election  Petitions.  Long  before 
the  Reform  Act,  there  would  appear  to  have  been  a  general  con- 
viction that  election  petitions  were  more  fairly  decided  by  select 
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Committees  bound  by  an  oath,  and  examining  witnesses  upon 
oath,  than  according  to  the  older  system,  when  they  were  made 
party  questions  by  the  whole  House,  and  when  Dunning,  Soli- 
citor-General, declared,  that  decisions  in  Turkey  were  far  pre- 
ferable to  those  of  the  English  House  of  Commons.  The  down- 
fall of  Sir  Robert  Walpole  was  decided  by  the  votes  on  the 
Chippenham  Election  Petition. 

A  material  change  in  the  constitution  of  Parliament  was 
effected  in  the  reign  of  Charles  II.,  viz.  the  cessation  of  the 
practice  of  the  Convocation  taxing  the  clergy  separately,  and  the 
consequent  qualification  of  the  clergy  to  vote  in  Elections  for 
Members  of  Parliament.  Ever  since  the  time  of  Henry  VIII. 
it  was  considered  necessary  that  the  grants  of  Convocation 
should  be  confirmed  in  Parliament ;  they  usually  exceeded  and 
were  expected  to  exceed  in  amount  the  grants  of  the  laity,  which 
is  supposed  to  have  been  a  principal  reason  for  the  clergy  ac- 
quiescing in  the  alteration  of  practice.  The  change  has  commonly 
been  attributed  to  a  verbal  a'greement  between  Lord  Clarendon 
and  Archbishop  Sheldon.  Speaker  Onslow  mentions  the  taxing 
of  the  clergy  out  of  Convocation,  as  the  greatest  alteration  ever 
made  in  the  Constitution  without  an  express  law. 

The  only  statutory  mention,  in  the  reign  of  Charles  II.,  of 
the  laity  and  clergy  being  jointly  taxed,  is  in  an  Act  of  Parlia- 
ment of  the  date  of  1665,  which  contains  a  saving  of  the  right  of 
the  clergy  to  tax  themselves  in  Convocation,  if  they  think  fit.  It 
was  not  till  a  Statute  of  Anne  that  the  abolition  of  the  right  of 
voting  taxes  in  Convocation  can  be  said  to  have  been  placed  on 
a  Constitutional  basis.  It  was  only  in  the  year  1801,  that  an 
important  point  arising  out  of  the  cessation  of  the  fiscal  functions 
of  Convocation  was  definitely  settled  by  Statute,  viz.  that  of 
the  incapacity  of  the  clergy  to  sit  as  Members  of  Parliament. 
Home  Tooke,  the  first  celebrated  victim  of  this  Bill  of  Ex- 
clusion, was  allowed  to  retain  his  seat  till  the  Parliament  was 
dissolved.      It   had  been   previously  decided  by  an   Election 
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Committee,  in  the  case  of  Newport,  in  1785,  that  a  person  in  Dea- 
con's orders  was  capable  of  being  a  Member  of  the  House  of  Com- 
mons. Lord  Thurlow  and  Mr  Fox  strenuously  opposed  the  Clerical 
Exclusion  Bill,  which,  though  it  may,  perhaps,  have  been  an 
innovation,  and  may  leave  ecclesiastical  interests  without  ade- 
quate representation,  operates  to  confine  the  clergy  within  their 
most  appropriate  sheepfolds,  and  to  preserve  their  consciences 
from  those  temptations  in  the  nature  of  church  preferment,  which 
the  Ministers  of  the  Crown  might  have  the  indecency  to  hold 
out  even  to  holy  men. 

(b)      Wages. 

The  practice  of  Members  of  Parliament  receiving  wages 
from  their  constituents  ceased  in  the  reign  of  Charles  II.  From 
a  debate  on  a  proposed  Bill  for  the  abolition  of  wages,  in  the 
year  1677,  however,  it  would  appear  that  wages  had  been  seldom 
exacted  for  a  hundred  years ;  that  Members  sometimes  held  out, 
as  an  inducement  to  their  constituents  to  elect  them,  that  they 
would  not  demand  wages;  and  sometimes  they  formally  released 
their  wages.  One  Member,  in  the  reign  of  Edward  IV.,  agreed 
to  receive  a  stipulated  quantity  of  herrings  at  Christmas  instead 
of  wages,  whether  the  Parliament  were  long  or  short.  The  rate 
of  wages  was  four  shillings  a  day  for  County  Members,  and  two 
shillings  a  day  for  Borough  Members.  The  length  of  the  Long 
Parliament  of  Charles  11.  (it  may  be  collected  from  the  debate 
on  the  subject,  and  from  Marvell's  letters),  by  leading  to  long 
arrears  of  wages,  was  an  immediate  occasion  of  their  general  dis- 
continuance ;  though  it  may  be  considered  a  natural  result  of  the 
altered  position  of  Members  of  Parliament,  who  anciently  sus- 
tained a  burden  from  which  their  fellow-citizens  were  glad  to  be 
liberated,  but  in  more  modem  times,  coveted  a  post  of  honour, 
a  field  for  fame,  and,  not  unfrequently,  a  mine  of  illicit  emolu- 
ment. The  alteration  of  practice  was  not  universally  approved 
of  in  the  time  of  Charles  II.     Pepys  in  his  diary,  on  the  30th 
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of  March  1668,  writes  of  a  conversation  he  had  at  dinner  with 
some  distinguished  counsellors,  among  whom  were  Pemberton 
and  North.  "We  had  a  great  deal  of  good  discourse  about 
Parliament;  their  number  being  uncertain,  and  always  at  the 
will  of  the  King  to  increase,  as  he  saw  reason  to  erect  a  new 
borough.  But  all  concluded  that  the  bane  of  the  Parliament 
hath  been  the  leaving  off  the  old  custom  of  the  places  allowing 
wages  to  those  that  served  them  in  Parliament,  by  which  they 
chose  men  that  understood  their  business,  and  would  attend  it, 
and  they  could  expect  an  account  from  them,  which  now  they 
cannot ;  and  so  Parliament  is  become  a  company  of  men  unable 
to  give  account  for  the  interest  of  the  place  they  serve  for." 
Marvell,  who  died  in  1678,  and  is  erroneously  reputed  to  have 
been  the  last  person  who  received  parliamentary  wages  ^,  wrote  a 
letter  to  his  constituents  by  every  post ;  his  letters  are  still  pre- 
served among  the  muniments  of  the  Corporation  of  Hull.  It 
appears  from  those  letters  that  his  constituents  were  in  the  habit 
of  sending  him  and  his  colleague  barrels  of  ale,  which  he  face- 
tiously acknowledges  as  tending  to  make  them  forgetful  of  their 
business. 

(c)      The  Speaker. 

In  the  reign  of  Charles  occurred  a  remarkable  instance  of  tlie 
King  withholding  his  confirmation  of  the  choice  of  a  Speaker  by 
the  House  of  Commons,  and  the  House,  in  consequence,  appoint- 
ing another  Speaker.  Mr  Hatsell  thinks  that  this  is  the  first 
instance  of  the  exercise  of  that  prerogative.  From  the  time  at 
least  of  Kichard  II.  it  had  been  customary  for  Speakers,  when 
presented  to  the  King,  to  express  a  diffidence  in  their  capacity 

^  Lord  Campbell,  in  his  Life  of  Lwd  Nottinghxim,  mentions  a  case  of  Thomas 
King,  Esq.,  who  had  been  member  for  Harwich,  upon  the  dissolution  of  Parliament 
in  1 68 1,  obtaining  from  the  Lord  Chancellor,  after  notice  to  the  Corporation  of 
Harwich,  a  writ  DeExpensis  Burgenaium  levandis.  Lord  Campbell  thinks  that  the 
writ  might  still  be  cLiimed,  and  that  no  new  law  is  required  for  this  point  of  the 
People's  Charter. 
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for  so  great  a  trust,  and  to  beg  to  be  excused  from  it^  Sir 
Edward  Seymour,  who  had  been  appointed  Speaker  by  the 
Commons,  but  who  knew,  that,  in  consequence  of  his  having 
quarrelled  with  the  Earl  of  Danby,  his  appointment  would  be 
opposed,  purposely  omitted  to  disparage  himself,  contrary  to 
usage,  lest  he  should  have  been  taken  at  his  word.  Neverthe- 
less the  King  formed  his  own  opinion  of  Sir  Edward's  unfitness, 
at  least  for  purposes  required  by  the  Court,  and  rejected  him. 
The  proceedings  relating  to  Sir  Edward  Seymom-'s  Speakership 
are  expunged  from  the  journals.  The  Triennial  Act  of  Charles 
I.  dispensed  with  the  King's  approbation  of  a  Speaker. 

The  expedient  of  holding  two  Speakers,  one  in  the  reign 
of  Charles  I.,  and  another  in  that  of  Charles  II.,  by  manual  force 
in  their  chairs,  and  the  transpiring  of  a  fact  that  the  Speaker  of 
the  Long  Parliament  of  Charles  II.  had  been  in  the  receipt  of  a 
pension  from  the  Crown,  may  indicate  that  the  actual  exercise 
of  a  prerogative,  which,  if  old  in  theory,  was  unprecedented  in 
practice,  was  calculated  to  operate  detrimentally  to  the  liberties 
of  the  House  of  Commons.  The  order  in  which  business  was 
taken,  formerly  depended  much  on  the  Speaker's  disposal.  When 
the  Parliament  met  in  1667,  after  a  prorogation,  only  to  be  further 
prorogued,  Pepys  mentions  that  "The  Speaker  was  kept  from 
coming  in  the  morning  to  the  House  of  Commons,  on  purpose, 
till  after  the  King  was  come  to  the  House  of  Lords,  for  fear  they 
should  be  doing  anything  in  the  House  of  Commons  to  the  dis- 
satisfaction of  the  King  and  his  courtiers."  Andrew  Marvell 
thus  alludes  to  the  partiality  of  Speaker  Turner,  in  his  Instruc- 
tions to  a  Painter,  under  the  metaphor  of  a  backgammon-board : 

Draw  next  a  pau-  of  tables  openijQg,  then 

The  House  of  Commons  clattering  like  the  men. 

1  Speaker  Onslow,  in  1727,  spoke,  "Happy  is  it,  Sir,  for  your  Commons,  that 
your  Majesty's  disapprobation  will  give  them  an  opportunity  to  reconsider  what 
they  have  done :  I  am,  therefore,  to  implore  your  Majesty  to  command  your  Com- 
mons to  do,  what  they  can  very  easily  perform,  to  make  choice  of  another  person 
more  proper  for  them  to  present  to  your  Majesty." 
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Describe  the  Court  and  Country  both  set  right 
On  opposite  points,  the  black  against  the  white. 
The  dice  between  them  must  the  fate  divide, 
As  chance  doth  still  in  multitudes  decide. 
But  here  the  Court  doth  its  advantage  know. 
For  the  cheat  Turner,  for  them  both  must  throw. 
As  some  from  boxes,  he  so  fix)m  the  chair 
Can  sti-ike  the  dice. 

***** 

"Well  was  he  ski  1  I'd  to  season  any  question, 
And  make  a  sauce  fit  for  Whitehall's  digestion. 


{d)     Sujpply. 

The  pretexts  for  Supplies  in  the  reign  of  Charles  II.  are 
ridiculed  by  Mar  veil  in  a  burlesque  composition  entitled  "  His 
Majesty's  most  gracious  speech  to  both  Houses  of  Parliament." 
Among  other  passages,  his  Majesty  is  made  to  say,  "  Why  did 
you  give  me  so  much  as  you  have  done,  unless  you  resolve  to 
give  on  as  I  call  for  it  ?  The  nation  hates  you  already  for  giving 
so  much ;  and  I'll  hate  you  too,  if  you  do  not  give  me  more ;  so 
that  if  you  stick  not  to  me  you  must  not  have  a  friend  in  Eng- 
land." In  the  reign  of  Charles  II.  were  a  class  of  persons,  whose 
names  are  mentioned  by  contemporary  writers,  who  undertook 
and  made  it  their  special  vocation  to  procure  supplies;  they  were 
known  by  the  appellation  of  Undertakers. 

Some  improvement  of  the  Constitution  in  the  reign  of 
Charles  II.,  in  regard  to  Supply,  may  be  noticed,  that  is  not 
adverted  to  by  Sir  W.  Blackstone  or  Mr  Fox,  which  is,  the  cor- 
roboration and  extension  of  the  practice  of  appropriating  the 
Supplies,  involving  with  it  an  investigation  of  public  accounts. 
Precedents,  indeed,  of  the  appropriation  of  Supplies  are  to  be 
found  in  the  reigns  of  Richard  II.  and  Henry  IV.,  in  the  last 
Parliament  of  James  I.,  and  in  the  Parliament  of  1641.  In  the 
reign  of  Charles  II.,  a  supply,  which  was  then  considered  enor- 
mous, of  £1,250,000,  was  voted  in  the  session  of  1665,  after  one 
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of  double  that  amount  in  the  preceding  year,  both  for  the  Dutch 
war.  On  the  latter  occasion,  Sir  George  Downing,  one  of  the 
Tellers  of  the  Exchequer,  introduced  an  important  and  startling 
proviso,  that  the  money  raised  by  virtue  of  the  Subsidy  Act 
(17  Car.  II.  c.  1)  should  be  applicable  only  to  the  purposes  of 
the  war.  Clarendon,  in  his  autobiography,  informs  us  that  he 
resisted  this  proviso,  as  "  introductive  to  a  commonwealth,  and 
not  fit  for  a  monarchy ;"  but  the  King  insisted  on  its  retention, 
being  persuaded  that  it  would  facilitate  and  expedite  the  collec- 
tion of  the  Supply.  The  profligacy,  extravagance,  and  tortuous 
policy  of  Charles  II.  may  have  operated  on  various  occasions 
during  his  reign  to  impart  strength  to  the  practice  of  appro- 
priating Supplies,  which,  however,  was  far,  in  that  reign,  from 
attaining  to  an  invariable  usage.  We  must  look  to  this  side  of 
the  Revolution,  if  we  would  contemplate  the  uniform  Appro- 
priation of  the  Supplies,  as  a  permanent  and  indispensable 
condition  of  the  Supply  itself;  as  a  safeguard  against  its  mis- 
appropriation, and  in  conjunction  with  the  annual  Mutiny  Act, 
a  security  for  the  holding  of  Parliaments,  according  to  the 
ancient  Statutes  of  Edward  III.,  in  every  year.  Mr  Hatsell's 
conclusions  upon  this  subject  are,  that  "  the  measure  of  appro- 
priating the  grants  of  the  Commons  to  be  applied  to  particular 
sources,  was  attempted,  and,  in  some  instances,  carried  into  ex- 
ecution, soon  after  the  Restoration Immediately  after  the 

era  of  the  Revolution  all  the  grants  of  the  Commons  were,  in 
the  Act  of  Parliament  which  carried  those  grants  into  effect, 
applied  and  strictly  appropriated  to  the  specific  service." 

It  appears  that,  in  the  reign  of  Charles  II.,  an  Appropriation 
Clause  was  not  a  sufficient  safeguard  against  misappropriation. 
It  was  one  of  the  Articles  of  Impeachment  against  Sir  E. 
Seymour,  in  1680,  that  "  he,  being  Treasurer  of  the  Navy,  did, 
contrary  to  law  and  the  duty  of  his  office,  lend  the  sum  of 
£90,000  (parcel  of  the  sum  raised  and  appropriated  for  the  build- 
ing of  ships)  towards  the  support  and  continuance  of  the  army, 
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contrary  to  the  directions  of  the  Act  of  Parliament,  which  enacted 
*  That  the  sums  to  be  raised  should  he  applied  to  the  building 
and  rigging  of  sJii])s,  and  to  no  other  use  or  purpose  what- 
soever.' "  In  1675,  a  motion  that  money  voted  for  the  building 
of  ships  should  be  deposited  in  the  Chamber  of  London,  instead 
of  the  Exchequer,  where  it  was  not  safe,  was  negatived  by  a 
majority  only  of  171  to  160.  One  particular  drain  on  the  finan- 
ces of  the  country  is  intimated  by  Andrew  Marvell,  evincing  the 
expediency  of  appropriating  them,  but,  probably,  baffling  all 
appropriations : 

Tlie  Misses  take  place,  each  advanc'd  to  be  Duchess, 
With  pomp  great  as  Queens  in  their  coach  and  six  horses ; 
Their  bastards  made  dukes,  earls,  viscounts,  and  lords, 
And  all  the  high  titles  that  honor  affords; 
While  these  brats  and  their  mothers  do  live  in  such  plenty. 
The  Nation's  impoverish' d,  and  the  Chequer  quite  empty ; 
And,  though  war  was  pretended  when  the  money  was  lent, 
More  on  whores,  than  in  ships,  or  in  war  't  has  been  spent. 

As  to  the  interference  of  the  Lords  in  matters  of  Supply : — 
From  the  time  of  the  first  Parliament  of  Charles  I.  the  Commons 
began  to  omit  the  name  of  the  Lords  in  the  Preambles  of  Bills 
of  Supply,  reciting  the  grant  as  if  wholly  their  own,  but  in  the 
enacting  words  adopting  the  ordinary  form  of  Statutes.  In  the 
reign  of  Charles  II.  violent  contentions  arose  between  the  two 
Houses  on  this  subject;  and,  in  the  year  1671,  the  Lords  having 
reduced  the  amount  of  an  imposition  on  sugar,  it  was  resolved 
by  the  Commons,  "  That  in  all  aids  given  to  the  King  by  the 
Commons,  the  rate  or  tax  ought  not  to  be  altered  by  the  Lords." 
The  Lords  required  to  see  the  Charter  by  which  they  had 
divested  themselves  of  the  right  to  alter  Money  Bills.  To  which 
requisition  the  Commons  prayed  that  they  might  answer  by 
another  question,  "  whence  is  that  Record  by  which  the  Com- 
mons submitted  that  judicature  should  be  appropriated  to  the 
Lords  in  exclusion  of  themselves  ?  wherever  yom*  Lordships  find 
the  last  Record,  the  Commons  will  shew  the  first  indorsed  on 
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the  back  of  the  same  roll."  The  Bill  concerning  which  the 
dispute  arose  was  lost  by  a  prorogation ;  but  the  Commons  have 
enjoyed  the  fruits  of  victory. 

Controversies  on  this  subject  were  renewed  after  the  Revo- 
lution, and  Mr  Hatsell  has  reduced  the  points  of  contention 
under  a  series  of  rules ;  whilst,  upon  some  points  that  are  still 
unsettled,  a  compromising  conduct  on  the  part  of  both  Houses 
has  resulted.  It  may  be  thought,  that  the  claims  of  the  Com- 
mons, founded,  probably,  on  antiquated  usages  of  separate 
taxation^,  have  been  pushed  to  an  inconvenient  extent,  especially 
in  regard  to  Bills  not  of  supply,  but  imposing  tolls  or  penalties. 
Lord  Campbell  writes,  that  "  the  jealousy  of  amendments  to  the 
Lords  in  money  Bills  has  been  carried  to  a  pitch  unnecessary, 
coxcomical,  and  often  detrimental  to  the  public  service."  Whether 
the  strict  exclusion  of  interference  by  the  Peers  in  matters  of 
Supply  be  a  commendable  feature  of  the  Constitution,  or  the 
reverse,  it  was  made  more  prominent  than  previously  in  the 
reign  of  Charles  II.,  but  it  did  not  till  subsequent  reigns  attain 
its  full  perfection  or  deformity. 

A  very  objectionable  course  was  sometimes  adopted  by  the 
Commons  in  the  reign  of  Charles  II.  which,  if  it  had  not  been 
subsequently  exploded,  would  have  been  a  blemish  in  the  Con- 
stitution, viz.,  the  practice  of  tacking  Bills  of  Supply,  with  an 
intention  of  thereby  compelling  the  Crown  or  the  Lords  to  give 
their  consent  to  a  Bill  which  they  might  otherwise  disapprove 
of  and  reject.  The  practice  of  tacking  indicates  that  the  mode 
of  passing  Bills  between  the  two  Houses  was  unsettled  in  the 
reign  of  Charles  II.  Thus,  on  the  11th  of  November  1675,  it 
was  resolved,  in  the  House  of  Commons,  upon  a  division,  "  that 
the  Bill  for  appropriating  the  customs  to  the  use  of  the  Navy 
should  be  annexed  to  the  Bill  for  raising  a  supply  for  providing, 

1  Blackstone  assigns  as  the  foundation  of  the  usage,  that  "  the  Lords  being  a 
permanent  hereditary  body,  created  at  pleasure  by  the  King,  are  supposed  more 
liable  to  be  influenced  by  the  Crown,  and,  when  once  influenced,  to  continue  so, 
than  the  Commons."   This  reasoning  may  not  be  satisfactory  to  the  critical  reader. 
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equipping,  and  fiimisliing  twenty  ships."  In  March  1676,  a 
similar  proposition  for  a  Tack  was  rejected,  on  which  occasion 
Sir  George  Downing  made  a  forcible  speech  against  the  practice. 
The  practice  is  reprobated  by  Lord  Chancellor  Finch  in  a  speech 
to  both  Houses  on  the  23d  of  May  1678.  It,  however,  survived 
the  Revolution,  but  is  now  deemed  unconstitutional.  In  1704 
the  Tories  attempted  to  make  the  famous  Occasional  Conformity 
Act  a  Tack.  In  1702  the  Lords  passed  a  Resolution,  and 
ordered  it  to  be  added  to  their  roll  of  standing  orders :  "  That 
the  annexing  any  Clause  or  Clauses  to  a  Bill  of  Aid  or  Supply, 
the  matter  of  which  is  foreign  to  and  diiFerent  from  the  matter 
of  the  said  Bill  of  Aid  or  Supply,  is  unparliamentary,  and  tends 
to  the  destruction  of  the  constitution  of  this  government."  Were 
the  practice  of  tacking  not  more  unconstitutional  in  the  reign  of 
Victoria  than  in  that  of  Charles  II.,  we  might  expect,  in  some 
Bill  of  Supply  sent  to  the  Lords,  a  tacking  of  clauses  for  the 
admission  of  Jews  into  Parliament,  for  legalizing  marriages  with 
sisters  of  deceased  wives,  and  for  disannexing  judicial  powers 
from  Judges  by  descent. 

(e)    Publication  of  Debates. 

The  publication  of  the  Debates  in  Parliament  is  an  important 
guarantee  for  the  influence  of  Public  Opinion  on  the  proceedings 
of  the  Legislature  and  of  the  executive  Government ;  if  it  has  spun 
out  to  excess  the  loquacity  of  orators,  it  has  stimulated  their  zeal, 
and  increased  their  responsibility.  A  step  was  made  in  the  right 
direction  in  the  reign  of  Charles  II.  by  the  publication  of  the 
Votes.  It  was  resolved,  for  the  first  time,  on  the  30th  of  October 
1680,  by  the  House  of  Commons,  in  the  fourth  Parliament 
of  the  reign,  "  That  the  Votes  of  the  House  should  be  printed, 
being  first  perused  and  signed  by  the  Speaker,  and  that  the 
Speaker  nominate  and  appoint  persons  to  print  the  same."  But 
the  publication  of  debates  was  treated  as  a  breach  of  privilege 
till,  at  least,  the  latter  end  of  the  18th  century.    The  latest  case 
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of  a  proceeding  for  the  publication  of  debates  mentioned  by 
Mr  Hallam  is  that  of  Cave,  the  Editor  of  the  Gentleman  s 
Magazine^  in  1747 ;  we  find,  however,  the  Black  Rod  sent  in 
pursuit  of  the  printers  of  Protests  in  the  year  1770.  The 
publication  of  the  Debates  has  occasioned  an  almost  entire  dis- 
pensation with  the  restriction  against  the  presence  of  strangers. 
Thus  the  Constitution  has  been  much  improved  since  the  reign 
of  Charles  II.  by  rendering  the  Houses  of  Parliament,  equally 
with  the  tribunals  of  Justice,  amenable  to  public  opinion,  and, 
for  this  purpose,  placing  their  deliberations  in  the  sunlight  of  the 
Press  ^. 

(/)     Privilege. 

In  the  reign  of  Charles  II,  and,  indeed,  till  the  Statute  of 
the  10th  George  III.  c.  50,  the  Members  of  the  Houses  of  Par- 
liament had  several  privileges  which  were  an  obstruction  to  the 
ordinary  course  of  justice,  as  particularly  in  respect  of  their  lands 
and  goods,  and  their  tenants  and  domestic  servants.  Clarendon 
told  the  Houses  of  Parliament  in  1661,  "  You  and  yom-  servants 
in  your  persons  and  estates  are  free  from  all  arrests  and  moles- 
tations." A  debate  occurred  in  1778,  respecting  protections  for 
suits-at-law  granted  by  Members  of  Parliament.  It  was  stated 
tliat  there  were  a  hundred  of  such  protections  at  the  time  in 
force  in  London  and  Middlesex,  and  that  they  were  acquiesced 
in  without  inquiry,  because  it  was  not  commonly  known  to  what 
extent  the  privilege  of  granting  protections  reached.     Colonel 

^  In  early  Parliamentary  History  we  have  Anchitell  Grey's  Debates  of  the 
House  of  Commons,  from  1667  to  1694.  A.  Grey  was  for  thirty  years  member  for 
the  town  of  Derby.  And  the  Debates  on  the  Bill  of  Exclusion  in  1680,  and  those 
of  the  Short  Parliament  at  Oxford  in  1681  :  these  are  aU  included  in  the  Parlia- 
mentary History.  After  the  accession  of  George  I.  there  is  a  pretty  regular  account 
of  debates  in  an  annual  publication,  Boyer's  Historical  Register,  continued  to  the 
year  1737.  They  were  afterwards  published  monthly,  and  more  at  length,  in  the 
London  and  Gentleman's  Magazines,  the  latter  improved  by  the  pen  of  Johnson. 
The  practice  of  disguising  the  names  of  the  speakers,  or,  more  commonly,  printing 
only  the  initial  and  final  letters  of  their  names,  had  not  wholly  ceased  during  the 
American  war. 
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Wanklin  was  expelled  tlie  House  for  having  granted  a  protection 
to  one  Mr  Cottington,  a  gentleman  of  fortune,  in  a  suit  in  the 
Ecclesiastical  Court  brought  against  him  by  his  wife,  Protections 
being  grantable  only  in  favor  of  menial  servants.  Marvell,  in  a 
letter  to  the  Mayor  of  Hull,  writes  :  "  Sir  John  Pritiman,  who 
serves  for  Leicester,  was  yesterday  suspended'  from  sitting  in 
the  House  till  he  found  out  Humes  whom  he  suggested  to  be 
his  menial  servant,  whereas  he  was  a  prisoner  for  debt,  and 
thus,  by  Sir  John's  procurement,  has  escaped  his  creditors.  The 
Serjeant  was  sent  into  the  Speaker's  Chamber  with  the  mace,  to 
bring  him  to  receive  his  sentence  on  his  knees  at  the  bar. 
Hereupon  the  House  was  disappointed;  for,  in  the  meantime, 
he  was  escaped  by  the  back  door,  which  was  ordered  to  be 
nailed  up  for  the  future."  Waller,  the  poet,  in  the  debate  upon 
Wanklin's  expulsion,  said  that  "  the  Romans  had  1iht\r  justitium, 
but  that  it  was  intolerable  for  justice  to  stand  still  till  Parlia- 
ment was  ended,  which  had  already  lasted  seventeen  years." 
The  Constitution,  in  the  reign  of  Charles  II.,  had  lost  much  of 
the  vigor  of  the  branch  of  Magna  Charta :  "  Nulli  vendemus, 
nuUi  negabimus,  aut  differemus  justitiam  vel  rectum." 

With  regard  to  commitments  for  contempts  by  either  House  ^^^^'^t 
of  Parliament, *and  the  existence  of  adequate  remedy  for  abuses  f  **^*^ 
of  this  power,  our  Constitution  may  still  be  considered  inde- 
finite, and,  perhaps,  imperfect.  Public  opinion  in  this  matter 
is  a  better  safeguard  for  the  liberty  of  the  Subject  than  the  iEgis 
of  the  Writ  of  Habeas  Corpus.  Few  will  approve  of  Black- 
stone's  doctrine,  that  "  the  dignity  and  independence  of  the 
two  Houses  are,  in  a  great  measure,  preserved  by  keeping  their 
privileges    indefinite^"      It  may   appear  anomalous   that   the 

»  The  subject  of  parliamentary  privilege  is  treated  of  with  much  research  and 
liberal  sentiment  by  Mr  Hallam,  in  his  Constitutional  History,  under  the  heads  of 
Offences  committed  by  Members ;  against  them  singly ;  against  the  Houses  of  Par- 
liament; against  the  Government.  See,  also,  in  Lord  Mahon's  History,  curious 
instances  of  commitments  for  breaches  of  privilege  in  the  reign  of  George  II.,  as, 
for  example,  for  trespasses  to  the  rabbits,  fish,  trees,  coals,  lead  of  single  Members. 
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Commons  should  imprison  till  a  prorogation,  the  Lords  for  a 
time  certain,  and  should  also  impose  fines. 

In  the  first  year  of  the  Restoration,  the  House  of  Lords 
made  orders  almost  daily  trenching  on  the  executive  power,  and 
that  of  the  inferior  Courts  where  any  Member  of  their  House 
was  a  party ;  hut  such  anomalous  assumptions  of  jurisdiction 
were,  in  the  more  settled  state  of  things  which  ensued,  checked, 
if  not  altogether  repressed  by  the  jealousy  of  the  Commons. 
Pepys  writes,  in  L667,  "  I  hear  how  the  House  of  Lords  with  great 
severity,  if  not  tyranny,  have  proceeded  against  poor  Carr,  who 
only  erred  in  the  manner  of  his  presenting  his  petition  against 
my  Lord  Gerard,  it  being  first  printed  before  it  was  presented ; 
the  poor  man  is  ordered  to  stand  in  the  pillory  three  times,  and 
to  have  his  ears  cut,  and  be  imprisoned."  Lord  Hatton  writes 
to  Sir  W.  Dugdale,  in  1677,  "  The  Lords  have  this  day  had 
before  them  one  Dr  Cary,  who  had  carried  a  book  to  be  printed, 
which  was  stopped  at  the  press ;  it  concerned  the  dissolution  of 
this  Parliament.  Cary  refused  to  discover  from  whom  he  had 
the  book,  whereupon  the  Lords,  for  his  high  contempt,  laid  a 
fine  upon  him  of  £1000,  and  sent  him  till  he  should  pay  that 
fine  to  the  Tower." 

The  House  of  Commons  on  the  occasions  before  mentioned  of 
Lord  Danby's  and  of  Fitzhanis's  impeachments,  and  in  the  two 
disputes  concerning  judicial  powers  of  the  Lords  ^,  resolved  that 
all  persons  concerned  in  opposition  to  their  pretensions  should 
be  deemed  "  betrayers  of  the  rights  and  liberties  of  the  Commons 
of  England."  Nor  were  these  arbitrary  resolutions  mere  hruta 
fulmina.  Pemberton,  Serjeant-at-Law,  who  acted  many  remark- 
able parts  towards  the  close  of  the  reign  of  Charles  II.,  was 
committed  to  prison  by  the  House  of  Commons,  together  with 
other  counsel,  who  appeared  in  the  House  of  Lords  for  the  ap- 

,  ^  In  Hargrave's  Preface  to  Sir  M.  Hale's  Jurisdiction  of  the  House  of  Lords  will 
be  found  a  history  of  the  disputes  concerning  the  original  and  appellate  jurisdiction 
claimed  by  that  House,  which  were  virtually  settled  in  the  reign  of  Charles  11. 


PARLIAMENT.  77 

pellants  in  several  appeals  from  the  Court  of  Chancery,  in  which 
Members  of  the  House  of  Commons  were  respondents.  The 
Commons  voted  him  guilty  of  a  breach  of  their  privileges,  and 
ordered  him  to  be  taken  into  custody  by  the  Serjeant-at-Arms. 
As  soon  as  this  order  had  been  executed,  the  Lords  passed  a 
counter-resolution,  that  it  was  a  breach  of  their  privileges  to 
molest  Serjeant  Pemberton  for  doing  his  duty  under  their  sanc- 
tion, and  ordered  the  officer  of  their  House,  the  Usher  of  the 
Black  Rod,  to  set  him  at  liberty.  It  so  happened  that  the 
Usher  of  the  Black  Rod  met  the  Serjeant-at-Arms  when  he  was 
conducting  Pemberton  to  safer  custody.  The  Serjeant-at-Arms 
ignominiously  fled,  and  Pemberton  was  the  prize  of  the  Usher 
of  the  Black  Rod.  The  Commons  passed  a  violent  resolution 
against  the  pusillanimity  of  their  officer,  and  made  an  order  for 
recapture.  Pemberton,  not  being  aware  of  his  danger,  returned, 
on  the  next  day,  to  the  practice  of  his  profession  in  Westminster 
Hair.  But  Speaker  Seymour,  who  had  been  mortified  by  the 
abasement  of  the  assembly  over  which  he  presided,  as  he  walked 
up  Westminster  Hall  to  occupy  the  chair,  spied  Serjeant  Pem- 
berton wearing  his  coif  and  party-coloured  robes;  ran  up  to 
him,  seized  him,  and  with  the  assistance  of  some  messengers 
who  were  following  in  his  train,  lodged  him  in  Little-Ease,  the 
prison  of  the  House  of  Commons,  from  whence  he  was  trans- 
ferred to  the  Tower  of  London.  The  Lords  next  made  an  order 
on  the  Lieutenant  of  the  Tower,  requiring  him  to  discharge  the 
prisoner,  and,  when  this  order  was  disobeyed,  resorted  to  the 
novel  expedient  of  issuing  a  writ  of  Habeas  Corpus  for  bringing 
Pemberton's  body  to  their  bar.  The  Commons,  on  the  other 
hand,  resolved,  that  "  No  person  committed  by  them  for  breach 
of  privilege  ought,  by  writ  of  Habeas  Corpus,  or  any  other 
authority  whatever,  to  be  made  to  appear  in  the  House  of  Lords ; 

1  Pemberton  was  at  the  head  of  his  profession.  Pepys,  who  consulted  him  at 
his  chamber,  writes,  "  It  was  pretty  here  to  see  the  heaps  of  money  upon  this  law- 
yer's table ;  and  more,  that  he  had  not  read  over  the  Act  at  all  about  which  I  came 
to  consult  him." 
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that  the  writ  of  Habeas  Corpus  issued  by  the  Lords  was  in- 
efficient and  illegal,  and  that  they  would  protect  their  Serjeant- 
at-Arms,  the  Lieutenant  of  the  Tower,  and  all  others  who  should 
ohey  the  law  by  conforming  to  their  orders."  At  this  crisis  the 
King,  as  if  composing  a  battle  of  bees  after  Virgil's  manner 
^^pulveris  exigui  jactu^''  prorogued  the  Parliament,  and  thereby 
set  at  liberty  the  alleged  "  Betrayer  of  the  rights  and  liberties  of 
the  Commons  of  England." 

During  the  proceedings  for  the  Popish  Plot,  the  House  of 
Commons  carried  their  privileges  to  a  dangerous  excess :  several 
persons  who  were  not  Members  were  brought  to  the  bar  for  remiss- 
ness in  searching  for  papists ;  several  Members  were  expelled 
for  discrediting  the  Plot;  Colonel  Sackville,  in  1679,  was  ex- 
pelled for  having  said  that  "  they  were  sons  of  whores  who  said 
there  was  a  Plot." 

The  House  of  Commons  which  sat  in  1680  treated  the  ah~ 
horrersy  or  those  concerned  in  addresses  to  the  King  expressive 
of  abhorrence  oi petitions  for  the  meeting  of  Parliament,  as  guilty 
of  breaches  of  Privilege^.  For  this  alleged  offence  the  House 
expelled  Withens,  one  of  their  own  members ;  and  caused  several 
persons  who  were  not  members  of  the  House  to  be  brought  before 
them,  and  compelled  them  to  find  sureties  for  their  forthcoming 
to  answer  to  impeachments.  In  one  of  these  cases,  that  of  a 
clergyman  of  the  name  of  Thompson,  we  find  among  the  charges 
constituting  a  breach  of  privilege  "  that  at  a  funeral  sermon  of 
one  Mr  Wharton,  he  used  these  words  (pointing  at  the  deceased) 
that  *  he  was  no  schismatical,  petitioning  rebel.'  "     Another  slur 

^  The  nation  was  divided  between  Petitioners  and  Ahhorrers  j  the  King  issued  a 
Proclamation  against  the  Petitioners.  The  Parliament  passed  a  Resolution,  which 
was  afterwards  copied  in  the  Bill  of  Rights,  "  that  it  was  the  right  of  the  Subject  to 
petition  the  King."  Dryden,  in  his  Threnodia  Augustalis,  writes  of  the  Duke  of 
York,  and  supposed  supplicants  for  the  King's  recovery : 
With  him  the  innumerable  crowd 
'  Of  armed  prayers 

Knock'd  at  the  gates  of  heaven,  and  knock'd  aloud. 
The  first  well-meaning,  rude  Petitioners. 
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on  the  Parliament  for  which  Thompson  was  ordered  to  be  im- 
peacJied,  was  that  he  had  uttered  "  many  scandalous  words  con- 
cerning the  Act  for  burying  in  woollen,  affirming  that  the 
makers  of  that  law  were  a  company  of  old  fools  and  fanatics ;  and 
that  he  would  bring  a  schoolboy  who  should  make  a  better  Act 
than  that ;"  thus  anticipating  the  censure  on  the  makers  of  the 
laws  of  wool  expressed  by  Adam  Smith. 

With  regard  to  relief  from  commitments  for  contempt  by  the 
Houses  of  Parliament.  Lord  Shaftesbury  was  committed  to  the 
Tower  by  the  House  of  Lords  in  1677,  for  calling  in  question, 
during  a  debate,  the  legal  continuance  of  Parliament  after  a 
prorogation  for  more  than  twelve  months.  The  warrant  of  his 
commitment  expressed  the  cause  of  it  to  have  been  *'  for  high 
contempts  committed  against  this  House,"  and  he  was  to  be  kept 
in  custody  "  dm-ing  his  Ma-jesty's  pleasure,  and  the  pleasure  of 
this  House."  Nevertheless,  the  Judges  were  unanimously  of 
opinion  that  they  had  no  jurisdiction  to  inquire  into  the  nature 
of  the  contempts  specified  in  the  commitment,  or  to  discharge  on 
bail  a  party  so  committed  by  the  House  of  Lords.  Shaftesbury, 
having  been  for  a  year  in  prison,  was,  in  order  to  obtain  his 
liberty,  compelled  to  repeat,  on  his  knees,  after  his  foe  the 
Lord  Chancellor,  "  I,  Anthony,  Earl  of  Shaftesbury,  do  acknow- 
ledge, that  my  endeavouring  to  maintain  that  the  Parliament 
is  dissolved  was  an  ill-advised  action,  for  which  I  humbly  beg 
the  pardon  of  the  King's  Majesty,  and  of  this  most  honorable 
House;  and  I  do  also  acknowledge,  that  my  bringing  of  a 
Habeas  Corpus  in  the  King's  Bench  was  a  high  violation  of 
your  Lordships'  privileges,  and  a  great  aggravation  of  my  for- 
mer offence,  for  which  I  likewise  beg  the  pardon  of  this  most 
honorable  House."  This  precedent  of  a  commitment  for  a  con- 
tempt without  any  statement  of  particulars,  Lord  Campbell 
informs  us,  he  followed,  when  Attorney-General.  It  is  con- 
formable to  English  Law,  but  might  not,  in  the  opinion  of 
Festus,  have  been  after  the  "  manner  of  the  Romans." 
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A  few  years  after  Shaftesbury's  commitment,  some  persons 
who  liad  been  committed  oppressively  by  the  Commons,  in  1680, 
for  abhorrence  of  petitions  for  a  Parliament,  brought  actions  for 
false  imprisonment  against  Topham  the  Serjeant-at-Arms,  whose 
frequent  arrests  gave  rise  to  a  proverbial  expression,  "  Take  him, 
Topham!"  He  put  in  a  plea  to  the  jurisdiction  of  the  Court, 
on  the  ground  that  the  alleged  trespass  had  been  committed  by 
the  order  of  the  House  of  Commons.  The  plea  was  overruled, 
and  verdicts  passed  against  Topham.  After  the  Revolution, 
Pemberton  and  Jones,  two  of  the  Judges  who  had  overruled 
Topham's  plea,  were  committed  to  prison  by  the  House  of  Com- 
mons for  having  infringed  the  liberties  of  the  Commons  by  this 
judgment,  and  were  confined  till  the  next  prorogation ;  the  House 
thus  following  the  example  of  tlie  Long  Parliament  of  Charles  I. 
by  punishing,  in  Parliament,  Judges,  who,  according  to  the 
metaphor  which  Waller  applied  to  Judge  Crawley,  had  cropped 
the  privileges  of  Parliament, 

Rode,  caper,  vitem,  tamen  hinc,  cum  stabis  ad  aram, 
In  tua  quod  fundi  cornua  possit,  erit. 

{g)     Order  of  Business. 

There  are  several  instances,  in  the  reign  of  Charles  II.,  of 
Bills  being  surreptitiously  withdrawn  from  the  tables  of  the  Houses. 
In  1663,  a  Bill,  for  the  better  observation  of  the  Lord's  day  was 
taken  from  the  table  of  the  House  of  Lords  on  the  morning  that 
the  King  was  to  have  given  his  royal  assent.  In  1678,  Andrew 
Marvell  writes  to  the  Mayor  of  Hull — "  yesterday  morning  was 
spent  in  the  House  of  Commons  in  subscribing  our  names  in  a 
roll  of  parchment  upon  occasion  of  embezzling  the  Bill  sent  from 
the  Lords  against  Clandestine  Marriages,  so  that  each  Member 
underwrit  to  these  words,  '  I  do  protest  before  Almighty  God, 
and  this  honorable  House,  that  neither  myself,  nor  any  other  to 
my  knowledge,  have  taken  away,  or  do  at  present  conceal  a  Bill 
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entitled,  An  Act  to  prevent  Clandestine  Marriages ;  in  witness 
whereof  I  have  hereto  subscrihed  my  name.' "  In  the  last,  or 
fifth.  Parliament  of  Charles  II.,  two  debates  occurred  on  the 
miscarriage  of  a  Bill  for  the  repeal  of  a  Statute  of  the  35th  of 
Elizabeth,  the  same  under  which  Bunjan  was  persecuted.  It 
had  passed  both  Houses  in  the  preceding,  or  fourth.  Parliament, 
but  was  not  presented  for  the  royal  assent  when  (to  use  the  ex- 
pression of  a  Speaker  of  the  reign)  all  the  Bills  of  the  Session 
were  "  bound  like  sheaves  of  com  to  be  gathered  in  by  the 
Lord  of  the  Harvest."  Sir  W.  Jones  said,  in  a  debate  upon  the 
subject,  "  The  King  has  his  negative  to  all  Bills,  but  I  never 
knew  that  the  Clerk  of  the  Parliament  had  a  negative."  Hume 
imputes  this  transaction  to  the  King,  as  having  privately  ordered 
the  Clerk  of  the  Crown  not  to  present  the  Bill,  from  a  desire  to 
keep  the  Nonconformists  at  his  mercy,  since  he  had  failed  in 
extending  indulgence  to  Papists.  The  proceeding  was  very 
unroyal,  whether  the  King  would  have  felt  himself  compelled 
unwillingly  to  pass  the  Act,  had  it  been  presented  to  him,  or 
whether  he  intended  a  more  clandestine  mode  of  signifying  a 
veto  than  the  constitutional  one  of  "  Xe  Roy  s^avisera^ 

With  respect  to  the  King's  'presence  during  debates  of  the 
House  of  Lords, — At  his  first  appearance  during  a  debate  he 
stated  that  he  was  exercising  a  privilege  which  he  had  enjoyed 
from  his  ancestors.  The  House  returned  him  formal  thanks  for 
his  condescension,  and  ordered  the  White  Staves  to  be  in  attend- 
ance upon  him.  Being  often  weary  of  time,  and  not  knowing 
how  to  get  round  the  day,  he  liked  going  to  the  House  of  Lords 
as  a  pleasant  diversion,  which  he  said  afforded  him  *'  better 
amusement  than  a  play."  At  first,  he  sat  decently  on  the 
throne ;  but  he  quickly  left  it,  and  used  to  stand  by  the  fire ; 
which  drew  a  crowd  around  him  that  broke  all  the  decency  of 
the  House.  The  King's  presence  had  a  much  worse  efi'ect ;  for 
he  became  a  common  solicitor,  not  only  in  public  affairs,  but 
even  in  private  matters  of  justice,  which  he  was  apt  to  do,  at 
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the  solicitation,  as  Burnet  says,  of  any  of  the  "  ladies  in  favor." 
Andrew  Marvell,  in  allusion  to  the  King's  station  at  the  fire, 
says  of  the  small  phalanx  of  Peers  who  keep  up  a  debate  by 
resisting  the  non-resisting  test  for  sixteen  days,  that  they  fought 
if  not  with  the  sun,  yet  with  the^re,  in  their  faces. 

With  regard  to  Proxies — There  is  mention  made  by  Marvell 
of  Lord  Arlington  having  an  order  from  the  King  to  nullify  all 
the  proxies  in  the  House  of  Lords,  upon  a  particular  debate,  if 
he  had  thought  it  would  have  suited  his  purpose.  Proxies  are 
still  entered  ex  licentid,  but  are  considered  matter  of  form; 
though  a  doubt  was  raised  in  1788  as  to  the  legality  of  proxies 
during  the  King's  illness.  It  is  obvious  that  it  would  be  a 
dangerous  practice,  if,  by  the  Constitution,  a  Minister  might  be 
entrusted  with  an  arbitrary  power  of  putting  on  or  taking  off 
proxies. 

The  Lord  Chamberlain  appears  to  have  acted  as  WHiPPER-iw 
to  the  Court  in  the  reign  of  Charles  II.  Pepys  relates  that  on 
the  question  of  appropriating  the  supplies,  "  The  King  gave 
order  to  my  Lord  Chamberlain  to  send  to  the  playhouses  and 
brothels  to  bid  all  the  parliament-men  that  were  there  to  go  to 
the  parliament  presently." 

In  the  order  and  decency  of  conduct  and  speech  some  advance 
in  regularity  and  refinement  may  appear  to  have  been  made 
since  the  time  of  Charles  II.,  though  perfection  on  these  points, 
especially  as  regards  personalities,  may  yet  be  far  from  attain- 
ment. Upon  a  motion  that  an  Address  concerning  grievances 
and  the  King's  Answer  thereto  should  be  printed,  the  votes  for 
an  adjournment  were  105  to  105 ;  whereupon  the  Speaker  gave 
his  casting  vote  for  the  adjournment,  saying,  according  to 
Anchitell  Grey  (a  Member),  "  he  would  have  his  reason  for  his 
judgment  recorded,  viz.  that  he  was  very  hungry."  On  the  same 
authority  we  are  told  that  during  a  debate  upon  committing 
Serjeant  Pemberton  for  a  contempt,  some  ladies  were  in  the 
gallery  peeping   over   the   gentlemen's    shoulders,   which   the 
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Speaker  observing,  he  called  out  "  What  borough  do  those  ladies 
serve  for?"  to  which  Mr  Coventry  replied,  "  For  the  Speaker's 
chamber."  Sir  T.  Littleton  suggested  that  "  the  Speaker  might 
have  mistaken  them  for  gentlemen  with  fine  sleeves."  Says 
the  Sjieaker,  "  I  am  sure  I  saw  petticoats."  Pepys  relates  that  "  a 
man  brought  a  bag  of  letters  into  the  lobby  of  the  House  of 
Commons,  where  he  left  them,  and  withdrew  himself  without 
observation.  The  bag  being  opened,  the  letters  were  all  found 
of  one  size,  and  directed  with  one  hand ;  a  letter  to  most  of  the 
Members  of  the  House.  The  House  was  acquainted  with  it, 
and  voted  they  should  be  brought  in,  and  one  opened  by  the 
Speaker;  wherein,  if  he  found  anything  unfit  to  communicate, 
to  propose  a  Committee  to  be  chosen  for  it.  The  Speaker  open- 
ing one,  found  it  only  a  case  with  a  libel  in  it  printed ;  a  satire 
most  sober  and  bitter  as  ever  I  read ;  and  every  letter  was  the 
same :  so  the  House  fell  a  scrambling  for  them  like  school- 
boys." 

A  mode  of  terminating  a  debate  in  the  reign  of  Charles  II. 
was  frequently  upon  a  motion  for  candles ;  thus,  in  1675,  upon 
a  Bill  for  a  land-tax,  candles  were  brought  in  by  a  majority  of 
143  against  118.  Upon  a  matter  of  the  Lords'  amendments  to 
the  Bill  of  Ease  for  Protestant  Dissenters,  a  debate  upon  candles 
was  raised,  the  supporters  of  the  candles  wishing  to  prolong  the 
discussion  until  the  Black  Rod  should  come  to  the  door;  in 
which  they  succeeded,  and  thus  the  Bill  was  lost.  In  the  Con- 
vention Parliament,  upon  the  great  debate  whether  Episcopacy 
or  Presbytery  should  be  established,  candles  were  brought  in, 
put  out,  and  relighted  several  times. 

At  a  conference  between  the  Houses  of  Lords  and  Commons, 
the  Duke  of  Buckingham  and  the  Marquis  of  Dorchester  had  a 
scuffle.  The  Duke  carried  off  the  Marquis's  periwig ;  for  the 
loss  of  which  spolia  opima  the  Marquis  solaced  himself  by  observ- 
ing, that,  although  too  short  in  stature  to  take  ofi"  the  periwig  of 
his  adversary,  he  had  torn  away  a  quantum  snfficit  of  his  hair. 

g2 
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Marvell  writes  to  the  Mayor  of  Hull  in  1675,  "  One  day  in  the 
matter  of  recalling  our  forces  out  of  the  French  service,  on  a 
dispute  as  to  telling  right  upon  a  division,  both  parties  grew  so 
hot  that  all  order  was  lost ;  Members  came  rushing  confasedly 
to  the  table,  grievously  affronted  one  by  another ;  every  man's 
hand  on  his  At7f." 

Mr  Harbord,  in  1673,  addressed  the  Speaker  in  these  terms, 
"  You  expose  the  honor  of  the  House  in  resorting  to  gaming- 
houses, with  foreigners,  as  well  as  Englishmen,  and  ill  places." 
Colonel  Birch,  in  1676,  pointed  out  some  mistakes  by  the  Speaker, 
in  Bills,  which  were  confessed ;  but  the  Speaker  retorted,  that 
his  mistakes  had  not  cost  the  House  so  much  as  a  mistake  in  a 
Money  Bill  made  by  Colonel  Birch  himself.  To  which  the 
Colonel  rejoined,  that  whatever  he  had  cost  the  House,  the 
money  had  not  been  brought  to  him  in  hags  with  navy  marks; 
inuendo  (we  are  told)  that  the  Speaker  had  recently  lost  money 
at  a  gaming-house,  and  had  sent  it  the  next  morning  in  bags 
marked  with  the  King's  navy  marks,  in  which  his  own  pension 
had  been  sent  to  him  from  Court;  these  being  the  good  old 
times  which  Pope  wished  to  recall : 

Oh,  for  such  bulky  bribes,  that  all  might  see 
Still,  as  of  old,  encumber'd  villainy ! 


CHAPTER  IV. 

THE   ESTABLISHED   CHURCH. 

DRYDEN,  in  his  poem  on  the  Coronation  of  King  Charles 
the  Second,  thus  alludes  to  the  obligations  under  which, 
he  conceives,  that  King  had  placed  the  Established  Church  : 

Next  to  the  sacred  temple  you  are  led, 
Where  waits  a  crown  for  your  more  sacred  head  j 
How  justly  from  the  Church  that  crown  is  due, 
Preserved  from  ruin,  and  restored  by  you  ! 

The  great  measure,  in  the  reign  of  Charles  II.,  affecting  the 
Constitution  with  regard  to  an  Established  Church,  was  the  Act 
of  Uniformity.  The  main  principle  of  this  Act  is  that  of  en- 
joining a  promulgation  of  religious  doctrines,  and  a  performance 
of  public  worship  consonant  to  the  prevailing  sentiments  of 
the  Community.  The  mode  adopted  for  maintaining  this  prin- 
ciple, is  that  of  restricting  the  emoluments  appropriated  by  the 
State  for  the  pm-poses  of  religion  to  persons  assenting  to  pre- 
scribed Articles  of  belief,  submitting  to  a  prescribed  discipline, 
and  adhering  to  a  prescribed  liturgy.  The  same  ecclesiastical 
policy  had  been  made  the  basis  of  two  Acts  of  Uniformity  in  the 
reign  of  Edward  VI.,  and  of  one  in  that  of  Elizabeth ;  it  has 
prevailed  in  this  Country  through  all  changes  of  national  re- 
ligion, and  it  remains  to  the  present  day  an  element  of  the 
Constitution. 

In  the  Acts  of  Uniformity  previous  to  that  of  Charles  II., 
the  anxiety  for  protecting  the  Books  of  Common  Prayer  therein 
respectively  promulgated  from  the  virulent  attacks  with  which 


86  THE   ESTABLISHED   CHURCH. 

they  were  assailed  in  the  infancy  of  the  Reformation  \  led  to 
some  provisions  trenching  on  the  legitimate  freedom  of  religious 
opinion.  In  these  footsteps  the  Convocations  and  Parliaments 
of  Charles  II.  were  not  loth  to  follow.  The  Ecclesiastical 
Thraldom  during  the  Commonwealth  imposed  by  the  dominant 
religious  Sects,  had  been  oppressive  and  vexatious  almost  be- 
yond the  limits  of  passive  endurance^;  even  the  strong  arm  and 
tolerant  spirit  of  Cromwell  had  failed  to  accomplish  what  Milton 
prayed  of  him, 

To  save  free  conscience  from  the  paw 

Of  hireling  wolves,  whose  gospel  is  their  maw. 

Moreover,  the  Independents  and  similar  sectaries  were  believed 
to  wish  for  a  Restoration  of  a  polity  without  King  or  Bishops : 
the  Presbyterians,  though  professing  loyalty,  had  acquiesced  in 
a  Commonwealth,  besides  being  covenanted  foes  to  Episcopacy. 
Whoever  was  not  a  zealous  friend  of  the  Church  was  suspected 
to  be  a  concealed  traitor  to  the  State.  Probably,  also,  some 
cupidity  may  have  been  felt  for  the  preferments  and  emoluments 
of  persons  who  were  likely  to  renounce  them  rather  than  submit 
to  any  stringent  test  of  indefeasible  attachment  to  the  establish- 
ments either  of  Church  or  State.     Hence,  the  Act  of  Uniformity 

^  In  the  preamble  of  the  first  Uniformity  Act  of  Edward  VI.  it  is  recited,  that 
some  had  called  the  mystery  of  the  sacrament  by  such  "vile  and  unseemly  words, 
that  Christian  ears  did  abhor."  The  Catholics  and  Puritans  used  to  raise  tumults 
in  churchyards,  which  occasioned  a  statute  punishing  the  stiiking  in  a  churchyard 
with  loss  of  ears. 

^  The  oppressions  and  vexations  under  the  mask  of  religion  during  the  Common- 
wealth form  a  lively  tableau  in  Mr  Macaulay's  Histwy.  The  glimpses  on  the  sub- 
ject in  Evelyn's  Diary  are  free  from  suspicion  of  exaggeration,  as  thus :  "  Oct. 
25th,  1654.  ^^  Owen  preached  in  my  library  at  Sayes  Court.  He  afterwards 
administered  to  us  all  the  Holy  Sacrament."  "  Dec.  4th.  Going  this  day  to  our 
church,  I  was  surprised  to  see  a  tradesman,  a  mechanic,  step  up ;  I  was  resolved 
yet  to  stay  and  see  what  he  would  make  of  it.  His  text  was  from  2  Sam.  xxiii.  20. 
'  And  Benaiah  went  down  also  and  slew  a  hon  in  the  midst  of  a  pit  in  the  time  of 
snow  ;'  the  purport  of  the  sermon  was,  that  no  danger  was  to  be  thought  difficult 
when  God  called  for  shedding  of  blood,  inferring  that  now  the  Saints  were  called  to 
destroy  temporal  governments,  with  such  feculent  stuff;  so  dangerous  a  crisis  were 
things  grown  to  ! " 


THE   ESTABLISHED  CHUECH.  87 

of  Charles  II.  originally  savoured  of  religious  and  political  into- 
lerance, of  which  dross  it  has  been,  for  the  most  part  at  least, 
subsequently  purified. 

The  Act  of  Uniformity  (13th  and  14th  Charles  II.  c.  4), 
was  passed  on  the  1st  of  March  1662,  at  the  commencement  of 
the  second  Parliament  of  Charles  II.,  which  was,  in  its  earlier 
Sessions,  devoted  to  the  established  Church,  and  which,  as 
Clarendon  expresses  it,  "  hated  all  other  iactiona  quite  erumgh,^^ 
and  in  which,  according  to  the  same  authority,  "there  was 
scarce  a  man  who  opposed  the  granting  any  thing  proposed 
for  the  benefit  of  his  Majesty."  The  Act  is  entitled  "An  Act 
for  Uniformity  of  Public  Prayers,  and  administration  of  Sacra- 
ments and  other  rites  and  ceremonies ;  and  for  establishing  the 
form  of  making,  ordaining  and  consecrating  bishops,  priests  and 
deacons  in  the  Church  of  England."  It  may  be  convenient,  in 
treating  of  the  Act,  to  notice,  in  the  first  place,  those  clauses  of 
it  containing  notorious  alloy  attributable  to  the  temper  of  the 
times,  and  in  respect  of  which  it  has  undergone  material  modi- 
fication ;  and,  afterwards,  to  consider  the  clauses  touching  assent 
and  consent  to  the  Book  of  Common  Prayer  and  Episcopal 
Ordination,  which  continue  in  the  present  day  principal  bulwarks 
of  the  Church  Establishment^. 

By  the  34th  Section  of  the  Uniformity  Act  of  Charles  II. 
it  is  enacted,  "  that  the  several  good  laws  and  Statutes  of  this 
realm  which  have  been  formerly  made,  and  are  now  in  force  for  the 
uniformity  of  prayer  and  administration  of  Sacraments  within 
this  realm  of  England,  shall  stand  in  full  force  and  strength  to 
all  intents  and  purposes  whatsoever  for  the  establishing  and 
confirming  the  Book  of  Common  Prayer  joined  and  annexed  to 
the  Act ;  and  shall  be  applied,  practised,  and  be  put  in  use  for 

1  The  original  MS.  of  the  Book  of  Common  Prayer  is  in  the  Parliament  Office 
in  the  same  press  with  the  Acts  of  the  year ;  it  is  in  fact  as  well  as  law  parcel  of 
the  Act  of  Uniformity.  The  large  folio  Common  Prayer  Book  of  i66i,  which  was 
intended  generally  to  be  placed  in  churches,  has  a  frontispiece  representing  an  altar- 
piece. 


88  THE   ESTABLISHED  CHURCH. 

the  punishing  all  offences  contrary  to  the  said  laws  with  relation 
to  the  Book  aforesaid,  and  no  other." 

The  Act  of  Uniformity  in  force  previously  to  the  Statute  of 
Charles  II.  was  the  1st  of  Elizabeth,  c.  2,  which  incorporates, 
by  reference,  penal  clauses  in  the  earlier  Uniformity  Act  of 
5th  and  6th  Edward  VI.  c.  1,  which,  again,  incorporates  by 
reference,  similar  clauses  in  the  Uniformity  Act  of  the  2nd  and 
3rd  Edward  VI.  c.  1.  These  obscure  references,  upon  which,  like 
sunken  rocks,  the  fortunes  of  many  Nonconformists  have  been 
wrecked,  will  be  found  to  include  tlie  "  declaring  or  speaking 
any  thing  in  the  derogation,  depraving  or  despising  of  the  Book 
of  Common  Prayer,  or  of  any  thing  therein  contained,  or  any 
part  thereof,"  the  punishment  of  which,  for  the  third  offence,  is 
forfeiture  of  goods  and  chattels  and  imprisonment  for  life. 
Among  other  clauses  included,  by  reference,  in  the  Uniformity 
Act  of  Charles  II.  are  the  compelling  attendance  at  parish 
Churches,  and  the  offence  of  whoever  shall  "  willingly  and 
wittingly  hear,  or  be  present  at  any  other  manner  or  form  of 
Common  Prayer  than  is  mentioned  and  set  forth  in  the  Book 
of  Common  Prayer,"  provisions  which  have  been  repealed  by 
Statutes  of  Victoria  (7  and  8  Vict.  c.  102 ;  9  and  10  Vict.  c.  59). 
If  these  penalties,  that  betray  unseemly  sensitiveness  and 
jealousy,  were  pardonable  blemishes  in  the  Constitution  during 
the  reign  of  Queen  Elizabeth,  they  became  inexcusable  in  that 
of  Charles  II. 

Upon  this  clause  one  Keech  was  tried  in  the  year  1665,  for 
a  breach  of  the  Act  of  Uniformity,  by  writing  a  book  entitled 
"  The  Child's  Instructor,  or  a  New  and  Easy  Primmer."  On 
the  trial,  Chief  Justice  Hyde  called  for  a  Common  Prayer  Book, 
and  laid  it  before  him,  and  ordered  one  of  the  Primmers  to  be 
given  to  the  Jury,  and  he  bid  them  look  on  those  parts  where 
the  leaves  were  turned  down.  Among  the  discrepancies  found 
between  the  Prayer  Book  and  the  Primmer,  were  the 
following : 
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Chrk  reads,  "Who  are  the  right  subjects  of  baptism? 
Answer.  Believers,  or  godly  men  and  women  only  who  can 
make  confession  of  their  faith  and  repentance." 

Judge.  "  This  is  contrary  to  the  Book  of  Common  Prayer ; 
for  that  appoints  infants  to  be  baptised  as  well  as  men  and 
women." 

Clerk  reads,  "How  shall  it  then  go  with  the  Saints? 
Answer.  O  very  well.  It  is  the  day  that  they  have  longed 
for :  then  they  shall  hear  that  sentence,  Come  ye  blessed  of  the 
Father,  inherit  the  kingdom  prepared  for  you ;  and  so  shall  they 
reign  with  Christ  on  earth  a  thousand  years." 

Judge.  "  This  is  contrary  to  the  Creed  in  the  Book  of 
Common  Prayer.  It  is  an  old  heresy  condemned  by  the  Council 
of  Constance  five  hundred  years  ago,  and  hath  lain  dead  ever 
since,  till  now  this  rascal  hath  revived  it." 

The  Jury  at  first  could  not  agree,  but  were  told  by  the 
Judge  that  they  must  agree.  They  then  requested  leave  that  one 
of  them  might  ask  the  Judge  a  question  about  which  they  were 
in  doubt?  The  Judge  answered  "Yes,  privately,''  whereupon, 
one  of  the  Jury  was  set  on  the  Clerk's  table,  and  the  Judge  and 
he  whispered  together  a  great  while,  and  it  was  observed  that  the 
Judge,  as  he  spake,  often  put  his  hands  on  the  Juryman's 
shoulders,  and  shook  him.  On  the  Jmyman  returning  to  his 
Colleagues,  they  returned  a  verdict  of  "  guilty  in  part,"  upon 
which  they  were  sent  back,  the  Judge  threatening  "  to  take  an 
order  with  them."  They  ultimately  found  the  prisoner  guilty 
of  the  indictment,  except  a  particular  passage.  Whereupon 
Keech  was  sentenced  to  stand  in  the  pillory  at  Aylesbury  and 
at  Winslow,  at  each  place  for  two  hours,  with  an  inscription 
over  his  head :  "  For  publishing  a  scismatical  Book,  entitled 
the  Child's  Instructor,  or  a  New  and  Easy  Primmer;"  at 
Winslow,  the  Primmer  was  to  be  burned  before  Keech's  face  by 
the  common  hangman.     At  the  next  assizes  he  was  to  recant 
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his  doctrine  in  Court,  and  make  such  submission  as  should  be 
there  enjoined  him ;  besides  the  ordinary  penalties  of  fine,  im- 
prisonment, and  finding  sureties  for  good  behaviour. 

If  in  the  Act  of  Uniformity  were  thus  retained  some  of  the 
veteris  vestigia  Jlainmce  kindled  at  the  dawn  of  the  Reformation, 
it  was  not  wanting  in  new  provisions  of  terror,  unnecessary  it 
may  be  thought,  for  the  purpose  of  preserving  Uniformity  witJiin 
the  pale  of  the  Chm-ch. 

Thus,  by  the  14th  Section  of  the  Act,  it  is  enacted,  "  that 
no  person  shall  presume  to  administer  the  holy  sacrament  of  the 
Lord's  Supper,  before  such  time  as  he  shall  be  ordained  Priest, 
according  to  the  form  and  manner  in  and  by  the  said  Book  pre- 
scribed, unless  he  have  formerly  been  made  Priest  by  episcopal 
ordination,  upon  pain  to  forfeit  for  the  said  offence  the  sum  of 
one  hundred  pounds."  As  far  as  this  clause  operated  by  way  of 
regulation  within  the  Church,  it  is  not  to  our  present  purpose : 
but  insomuch  as  its  operation  was  to  prevent  Presbyterians  and 
other  Dissenters  fi'om  receiving  the  Sacrament  otherwise  than 
from  a  Priest  of  the  Established  Church  (called  by  them  a  Com- 
mon Prayer  Priest),  it  may  be  deemed  an  intolerant  interference 
with  worship  dehors  the  pale  of  the  Church.  The  £100  penalty 
was,  accordingly,  relieved  against  by  the  Toleration  Act  of 
William  and  Mary. 

Pepys  gives  the  following  account  of  Prynne  taking  the 
sacrament  presbyterianwise,  notwithstanding  it  had  been  re- 
solved by  the  House  of  Commons,  that  all  its  Members  should 
take  it  according  to  the  rites  of  the  Church  of  England.  "  May 
26th,  1661  (Lord's  Day).  This  day  the  Parliament  received  the 
Communion  of  Dr  Gunning,  at  St  Margaret's,  Westminster.  Sir 
W.  Batten  told  me  how  ]\Ir  Prynne,  among  the  two  or  three 
that  did  refuse  to-day  to  receive  the  Sacrament  on  the  knees, 
was  offered,  by  a  mistake,  the  drink  afterwards,  which  he  did 
receive,  being  denied  the  drink  by  Dr  Gunning,  unless  he  would 
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take  it  on  his  knees ;  and,  after  that,  by  another,  the  bread  was 
brought  him,  and  he  did  take  it  sitting,  which  is  thought  very 
preposterous." 

Still  further  estranged  from  the  purpose  of  promoting  re- 
ligious uniformity,  within  or  without  the  Church,  is  the  first 
part  of  the  Declaration  contained  in  the  9<A  Section  of  the  Act, 
as  follows : 

"  I,  A.  B.  do  declare,  that  it  is  not  lawftil  on  any  pretence 
whatsoever  to  take  arms  against  the  King ;  and  that  I  do  abhor 
that  traitorous  position  of  taking  arms  by  his  authority  against 
his  person  or  against  those  that  are  commissionated  by  him,  and 
that  I  will  conform  to  the  liturgy  of  the  Church  of  England,  as 
it  is  now  by  law  established." 

This  Declaration  is  required  by  the  Act  of  Uniformity  to  be 
subscribed  by  Deans,  Canons,  Prebendaries,  Masters,  Fellows 
and  Tutors  of  Colleges,  Professors,  and  every  person  in  holy 
orders,  and  public  and  private  schoolmasters,  under  pain  of  depri- 
vation. Tutors  or  schoolmasters  in  private  families,  to  whom 
the  punishment  of  deprivation  was  less  applicable,  are  required  to 
take  out  a  license  fr-om  the  Bishop  of  the  Diocese ;  and  it  is  pro- 
vided that  if  they  teach  without  a  license,  and  first  subscribing 
the  Declaration  of  Non-resistance,  they  are  to  be  liable  to  three 
months'  imprisonment;  thus  it  was,  probably,  expected  that 
thenceforth  Non-resistance  would  be  deemed  a  rudiment  of 
English  education. 

The  Declaration  so  far  as  it  relates  to  Non-resistance  was 
abrogated  at  the  Revolution  (1  W,  and  M.  c.  8).  The  license 
of  private  tutors  continued,  though  latterly  a  dead  letter,  till  it 
was  abolished  by  a  Statute  of  Victoria  (9  and  10  Vict.  c.  59). 
The  Non-resisting  Test  may  be  thought  to  have  been  a  blemish 
in  the  Constitution,  the  more  revolting  because  made  part  of  an 
Act  for  the  Uniformity  of  Public  Worship. 

It  is  to  be  observed,  that  the  doctrine  of  Non-resistance  was 
in  concurrence  with  the  opinions  of  most  Divines  of  the  Church 
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of  England,  in  and  before  the  reign  of  Charles  II.  The  Homily 
against  wilful  disobedience  and  rebellion  that  was  written  on  the 
occasion  of  the  rising  of  the  Northern  Earls  in  1569,  expresses 
the  unqualified  obligation  of  passive  obedience.  The  University 
of  Oxford,  in  1622,  set  the  example  of  Oaths  of  Non-resistance, 
by  imposing  an  oath  upon  the  taking  of  all  degrees,  that  the 
proposed  graduate  detested  the  opposite  doctrine,  and  would  at 
no  future  time  entertain  it.  Tillotson,  in  his  letter  to  Lord 
Russell,  after  his  sentence,  answers  a  case  put  to  him  by  the 
illustrious  prisoner  "  concerning  the  point  of  resistance,  if  our 
religion  and  rights  should  be  invaded?"  replying,  that  the 
"  Christian  religion  did  plainly  forbid  resistance  to  authority," 
and  that  his  Lordship's  opinions  on  the  subject  were  "  con- 
trary to  the  declared  doctrine  of  all  Protestant  Churches," 
and  that  his  lordship  was  "  under  a  very  great  and  dangerous 
mistake." 

A  Declaration  repudiatory  of  the  Solemn  League  and  Cove- 
nant was,  by  the  Act  of  Uniformity,  to  be  taken  until  the  25th 
of  March  1682,  a  period  allowed  for  the  extinction  of  covenanters 
by  the  course  of  nature.  It  may  be  observed  that  the  League  and 
Covenant  which  the  King  had  formerly  taken,  had  been  very 
instrumental  to  the  Restoration,  and  had  been  stuck  up  in 
Churches  with  a  view  of  promoting  it,  when  its  accomplishment 
was  yet  dubious.  Colonel  Birch  said,  in  debate,  that,  had  he 
not  adhered  to  the  Covenant  which  was  irreconcileable  to  the 
putting  of  the  late  King  to  death,  he  would  have  been  saved 
twenty-one  imprisonments.  The  Solemn  League  and  Covenant 
contained  an  adhesion  to  royalty,  but  as  it  renounced  Episcopacy, 
this  leaven  was  treated,  in  the  Act  of  Uniformity,  as  leavening 
the  whole  lump.  The  memory  of  this  famous  bond  of  union 
between  the  opponents  of  the  English  hierarchy  survived  among 
their  transatlantic  descendants  long  after  the  year  1682.  At  the 
coifimencement  of  the  American  war  the  people  of  Boston  bound 
themselves  not  to  consume  any  more  goods  from  Great  Britain 
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until  their  grievances  should  be  redressed,  by  what  they  called 
a  "  Solemn  League  and  Covenant." 

Next,  with  respect  to  the  permanent  clauses  of  the  Act  of 
Uniformity : — These  are  first,  the  Declaration  of  assent  and  con- 
sent to  the  Book  of  Common  Prayer ;  and,  secondly,  a  provision 
requiring  Episcopal  Ordination.  As  to  the  Declaration  of  assent 
and  consent ; — By  the  3rd  and  6th  Sections  of  the  Act  all  per- 
sons holding  any  "ecclesiastical  benefice  or  promotion"  are 
upon  a  Sunday,  after  having  read  the  morning  and  evening 
service,  according  to  the  Book  of  Common  Prayer,  to  make 
the  following  Declaration,  upon  pain  of  ipso  facto  deprivation, 
within  two  months  after  they  shall  be  in  actual  possession  : 

"  I,  A.  B.  do  here  declare  my  unfeigned  assent  and  consent 
to  all  and  everything  contained  and  prescribed  in  and  by  the 
Book  entitled  the  Book  of  Common  Prayer,  and  administration 
of  the  sacraments  and  other  rites  and  ceremonies  of  the  Church, 
according  to  the  use  of  the  Church  of  England,  together  with 
the  psalter  or  psalms  of  David,  pointed  as  they  are  to  be  sung  or 
said  in  Churches,  and  the  form  or  manner  of  making,  ordaining 
and  consecrating  of  bishops,  priests  and  deacons."  The  ordinary 
memorandum,  signed  by  churchwardens  and  parishioners,  of  an 
incumbent  reading  himself  in,  states  that  he  read  the  Thirty-nine 
Articles,  and  declared  his  unfeigned  assent  thereto  (agreeably  to 
13  Eliz.  c.  12,  s.  3) ;  made  a  Declaration  of  conformity  to  the 
Liturgy  (the  residue  of  the  Declaration  stated  in  a  previous 
page,  after  the  excision  of  its  non-resisting  gangrene),  and  duly 
complied  with  the  requisites  in  the  Act  touching  assent  and 
consent  to  the  Book  of  Common  Prayer. 

We  learn  from  Clarendon,  that,  at  the  time  of  the  passing 
of  the  Act  of  Uniformity,  the  Nonconformists  made  a  great 
point  of  the  distinction  between  an  assent  and  a  consent  to  the 
whole  Book  of  Common  Prayer.  They  maintained,  as  Clarendon 
represents,  that  they  were  "content  to  read  the  Book  in  the 
manner  they  were  obliged  to  do,  which  shewed  their  consent; 
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but  declaring  their  assent  to  every  thing  contained  and  prescribed 
therein  would  imply  that  they  were  so  fully  convinced  in  their 
judgments,  as  to  think  it  was  so  perfect  that  nothing  therein 
could  be  amended,  which,  for  their  part,  they  thought  there 
might."  Mr  Hallam  remarks  on  this  subject,  that  the  term  as- 
sent, "  however  capable  of  being  eluded  and  explained  away,  as 
such  subscriptions  always  are,  seems  to  amount,  in  common  use 
of  language,  to  a  complete  approbation  of  an  entire  volume,  such 
as  a  man  of  sense  hardly  gives  to  any  book." 

An  attempt  was  made,  in  1663,  to  pass  a  provision  in  Parlia- 
ment to  the  effect  that  the  Declaratioi*  of  Assent  in  the  Uni- 
formity Act  should  be  "  understood  only  of  practice  and  obedi- 
ence to  the  said  Act,  and  not  otherwise ;"  the  Lords  agreed  to 
this  modification,  but  it  was  relinquished  at  a  conference  between 
the  two  Houses. 

A  Declaration  of  assent  or  consent  to  the  Book  of  Common 
Prayer  was  not  required  by  the  Act  of  Uniformity  of  Elizabeth  ; 
though,  by  a  statute  of  the  thirteenth  year  of  her  reign,  a  reading 
of  the  thirty-nine  Articles,  and  a  Declaration  of  unfeigned  assent 
thereto  is  prescribed.  It  may  be  naturally  supposed  that  clergy- 
men who,  for  a  number  of  years,  had  been  using  the  authorised 
Directory  of  the  Presbyterians,  or  looser  forms  of  worship  adopted 
by  Independent  Congregations,  and  who  had  renounced  Episco- 
pacy by  the  solemn  League  and  Covenant,  should  have  scrupled 
at  assenting  to  all  that  they  had  been  in  the  constant  habit  of 
superseding ;  and  for  that  very  reason,  probably,  this  stumbling- 
block  was  placed  in  their  way.  It  may,  however,  be  considered, 
that  the  term  asseiit  does  not  require  so  straight-laced  an  inter- 
pretation as  that  which  was  attributed  to  it  by  the  Nonconformists 
of  the  reign  of  Charles  II.  It  is  conceived  that  a  Clerg3rman  may 
conscientiously  express  his  absent  to  the  Book  of  Common 
Prayer,  believing  it,  on  the  whole,  to  contain  the  best  form  of 
public  worship  at  the  time  available,  and  strongly  impressed 
with  an  opinion  of  the  benefit  of  uniformity,  who,  for  example, 
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might  not  have  found  a  place  for  King  Charles  I.  in  a  martyro- 
logy  of  his  own  making^. 

As  to  Episcopal  Ordination ; — By  Sections  13  and  14  of  the 
Act,  no  person  was  to  hold  or  be  admitted  to  any  "  parsonage, 
vicarage,  or  benefice,  or  other  ecclesiastical  promotion  or  dignity 
whatsoever,"  unless  "ordained  priest  or  deacon  according  to 
the  form  of  Episcopal  Ordination,"  under  pain  of  ipso  fado 
deprivation. 

The  requisite  of  Episcopal  Ordination  was  objected  to  in  the 
reign  of  Charles  II.,  on  grounds  of  considerable  weight  at  that 
period,  but  which  have  little  pertinency  to  present  times ;  whilst 
the  provision  may  appear  very  conducive  to  uniformity.  Claren- 
don writes  concerning  it :  "  This  was  new ;  for  there  had  been 
many  and  at  present  there  were  some,  who  possessed  benefices, 
who  had  never  received  orders  but  in  France  or  in  Holland, 
and  these  men  must  now  receive  new  ordination,  which  had 
always  been  held  unlawful  in  the  Church,  or,  by  this  Act  of 

1  The  service  of  King  Charles  the  Martyr  was  preserved  by  a  majority  of  125 
to  97  votes  of  the  House  of  Commons  in  1772.  Mr  Maoaulay,  in  hia  History,  calls 
it  "  an  absurd  and  almost  impious  service."  In  some  late  reigns,  candidates  for 
ordination  may  have  had  scruples  in  yielding  an  unfeigned  assent  and  consent  to 
the  epithet  "most  religious,"  as  applied  to  the  Sovereign  in  the  Prayer  for  the 
Parliament.  No  difficulty  upon  this  point  was  expressed,  at  least  by  the  Poets  of 
Charles  II.,  as,  for  example.  Waller,  who,  with  reference  to  the  contingency  of  a 
Second  Deluge,  supposes  the  King  a  Second  Noah  : 

Should  Nature's  self  invade  the  world  again, 
And  o'er  the  center  spread  the  liquid  main. 
Thy  power  were  safe,  and  her  destructive  hand 
Would  but  enlarge  the  bounds  of  thy  command. 
Thy  dreadful  Fleet  would  style  thee  Lord  of  All, 
And  ride  in  triumph  o'er  the  drowned  ball. 
Those  tow'rs  of  oak  o'er  fertile  plains  might  go 
And  visit  mountains  where  they  once  did  grow. 
The  World's  Restorer  once  could  not  endure 
That  finish'd  Babel  should  those  men  secure 
Whose  pride  design 'd  that  fabric  to  have  stood 
Above  the  reach  of  any  second  flood. 
To  thee,  his  chosen,  more  indulgent,  He 
Dares  trust  such  power  with  so  much  piety. 
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Parliament,  must  be  deprived  of  their  livelihood,  which  they 
enjoyed  in  the  most  flourishing  and  peaceable  time  of  the  Church ; 
and,  thereupon,  it  was  said  that  this  had  not  been  the  opinion 
of  the  Church  of  England,  and  that  it  would  lay  a  great  re- 
proach upon  all  other  Protestant  Churches  who  had  no  Bishops, 
whereas,  if  any  Priest  of  the  Church  of  Rome  renounces  the 
communion  thereof,  his  ordination  is  not  questioned,  but  he  is 
as  capable  of  preferment  in  the  Church  of  England,  as  if  he  had 
been  ordained  in  it." 

Mr  Hallam  treats  the  doctrine  of  the  divine  right  of  Epis- 
copal succession,  and  consequent  necessity  of  Episcopal  Ordi- 
nation as  at  variance  with  the  opinions  of  Cranmer,  Hooker,  and 
Stillingfleet ;  and  he  considers  that  it  was  engrafted  on  the  Act 
of  Uniformity  because  of  the  "  passion  and  policy  of  the  Bishops, 
who  found  it  a  pretext  for  their  worldly  motives  of  action."  It 
is  remarkable  that  Lord  Bacon,  in  his  Treatise  on  the  Contro- 
versies of  the  Church  of  England,  represents  the  necessity  of 
Episcopal  Ordination  as  an  extreme  and  violent  opinion.  He 
writes  of  the  Chm'ch  Party,  "  exasperated  by  contentions,  they 
have  fallen  into  a  direct  condemnation  of  the  contrary  part  as 
of  a  sect.  Yea,  and  some  indiscreet  persons  have  been  bold  in 
open  preaching  to  use  dishonorable  and  derogatory  speeches, 
and  censure  of  the  Church  abroad,  and  that  so  far  as  some  of 
our  countrymen  ordained  in  foreign  parts  have  been  pronounced 
to  be  no  lawful  ministers.  Thus,  we  see,  the  beginnings  were 
modest,  but  the  extremes  are  violent."  Dryden,  in  his  poem  of  the 
Hind  and  Panther,  written  after  he  was  converted  to  Catholicism, 
lays  hold  of  this  clause  of  the  Act  of  Uniformity,  to  exhibit  the 
discord  between  Protestant  Churches, 

But  all  your  several  Churches  disagree. 

The  consubstantiating  Church  and  Priest 

Refuse  communion  to  the  Calvinist. 

The  French  reform'd  from  preaching  you  restrain, 

Because  you  judge  their  ordination  vain. 
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It  remains  to  mention  some  circumstances  connected  with 
the  origin  and  early  history  of  the  Act  of  Uniformity  which 
have  imported  prejudices  into  discussions  concerning  that  Act 
in  modem  times.  The  Act  of  Uniformity  has  been  exposed  to 
much  obloquy  even  down  to  the  present  day  owing  to  its  im- 
mediate severity  with  regard  to  Nonconformists.  But  merited 
censiu-e  may  be  visited  on  the  framers  of  the  Act  as  it  concerned 
the  Subjects  of  Charles  II.,  without  inculpating  it  as  a  funda- 
mental part  of  the  Constitution  in  the  reign  of  Queen  Victoria. 
The  present  Church  Establishment  is  no  more  impugnable  for 
the  injustice  and  intolerance  which  may  have  dictated  the  Act 
of  Uniformity,  than  the  Reformed  Religion  for  the  lust  and 
cupidity  which  instigated  Henry  VIII.  in  his  rupture  with  the 
Church  of  Rome.  The  Declaration  of  Charles  II.,  from  Breda, 
and,  more  particularly,  that  on  Ecclesiastical  Affairs,  held  out 
expectations  which  were  dissipated  by  the  Act  of  Uniformity, 
and  which  the  King  had  power  to  realise.  The  Bishops  at  the 
Savoy  Conference,  and  the  Convocations  which  framed  the  Book 
of  Common  Prayer,  might  have  exhibited  a  more  tolerant  spirit. 
Needless  insults  might  have  been  spared,  as,  for  instance,  that 
of  answering  the  objections  of  the  Nonconformists  to  the  number 
of  Saints'  days,  and  to  apocryphal  lessons,  by  adding  St  Bar- 
nabas to  the  Calendar,  and  inserting,  among  the  daily  lessons, 
the  legend  of  Bel  and  the  Dragon.  Episcopal  Ordination  was 
a  harsh  requisition  from  the  existing  Clergy,  who  had  been 
ordained  consistently  with  the  previous  tenets  of  the  Church  of 
England,  and  could  not  according  to  prevalent  notions  be  re- 
ordained.  It  might,  perhaps,  have  been  a  sufficient  safeguard  of 
Uniformity  to  have  exacted  an  assent  and  consent  to  the  use  of 
the  Book  of  Common  Prayer.  The  ejection  from  their  benefices 
of  two  thousand  Ministers  on  St  Bartholomew's  Day  (before 
which  day  the  Clergy  in  possession  of  preferments  were  bound 
to  have   complied),  and  that  without   the   smallest  provision 
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for  their  maintenance,  rendered  the  Act  of  Uniformity,  quoad  the 
reign  of  Charles  II.,  a  disgrace  to  the  Statute  Book^ 

Though  the  matter  relates  peculiarly  to  the  time  of  Charles 
II.,  it  may  be  interesting  to  observe  what  palliation  is  offered  by 
Clarendon  of  the  treatment  of  the  ejected  ministers  through  what 
•was,  in  a  great  measure,  his  own  Act  of  Parliament.  In  his 
autobiography,  after  defending  the  clauses  of  the  Act  against  the 
objections  of  Nonconformists,  Clarendon  represents  that  on  the 
last  Sunday  before  St  Bartholomew's  day  the  Presbyterian  mi- 
nisters who  were  about  to  be  ejected,  "endeavoured  to  infuse 
murmur,  jealousy  and  suspicion  into  the  hearts  of  their  several 
auditories,"  and  that  "  all  those  sermons  they  called  Farewell 
Sermons,  and  caused  to  be  printed  together,  with  every  one  of 
the  preachers'  pictures  before  their  sermons;  which,  in  truth, 
contained  all  the  vanity  and  ostentation  with  reference  to  them- 
selves, and  all  the  insinuations  to  mutiny  and  rebellion  that 
could  be  warily  couched  in  words  that  could  not  be  brought 
within  penalty  of  law,  though  their  meaning  was  well  under- 
stood." Clarendon  further  writes,  "  when  the  time  was  expired, 
better  men  were  put  into  their  churches."  He  represents  that 
many  would  have  conformed,  but  for  their  confidence  in  a  dis- 
pensation by  the  King ;  and  many  "  who  had  been  cozened  so  as 
to  lose  their  livings,  made  all  the  haste  they  could  to  make 


^  Burnet  writes  that  St  Bartholomew's  day  was  appointed  because  tithes  were 
commonly  due  at  Michaelmas,  and  that,  therefore,  the  incumbents  being  ejected 
on  the  5th  of  September,  would  forfeit  the  tithes  of  a  whole  year.  The  Ministers 
ejected  by  the  Long  Parliament  had  a  fifth  of  their  incomes  reserved  for  their  use. 
The  only  division  in  passing  the  Act  of  Uniformity  was  on  a  proposal  for  allowing 
pensions  to  the  ejected  clergy,  which  was  carried  against  them  by  a  majority  of  94 
to  87.  Mr  Hallam  is  of  opinion  that  Charles  II.  by  the  Act  of  Uniformity  violated 
the  spirit  of  both  his  Declarations  ;  this  he  attributes  to  the  bigotry  of  Clarendon, 
and  the  King's  secret  policy  in  favour  of  the  Papists.  Mr  Humphry,  in  his  Trea- 
tise on  the  Book  of  Common  Prayer,  considers  that,  in  general,  the  alterations 
established  by  the  Uniformity  Act  were  "calculated  rather  to  offend  than  conciliate 
the  Nonconformists,"  and  that  the  Act  imposed  "a  stricter  interpretation  of  reli- 
gious faith,  and  more  rigorous  requirements  of  ecclesiastical  discipline." 
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themselves  capable  of  getting  others  by  as  full  subscriptions  and 
conformity  as  the  Act  of  Uniformity  required.  And  the  greatest 
of  them,  after  some  time,  and  after  they  found  that  the  private 
bounty  and  donatives  which,  at  first,  flowed  in  upon  them  in 
compassion  of  their  sufferings,  and  to  keep  up  their  courages, 
every  day  began  to  slacken,  and  would  in  the  end  expire,  sub- 
scribed to  those  very  declarations  which  they  had  urged  as  the 
greatest  motives  to  their  Nonconformity.  And  the  number  was 
very  small,  and  of  very  weak  and  inconsiderable  men,  that  con- 
tinued refractory,  and  received  no  charge  in  the  Church." 

It  would  appear  that  Clarendon's  account  of  the  ejected 
ministers  was,  in  all  its  particulars,  contrary  to  accredited  history. 
Certainly  Baxter  and  Calamy,  who  had  refused  Bishoprics  from 
Charles  II.,  were  neither  weak  nor  inconsiderable  men.  We 
cannot  believe  that  a  seditious  meaning  which  men  could  well 
understand,  could  have  been  couched  by  any,  still  more  by  many 
ministers,  in  language  which  could  have  eluded  the  hawk-eyed 
Attorney-General  and  Judges  of  that  day.  On  the  subject  of 
the  "  Farewell  Sermons,"  it  so  happens,  that  we  possess  a  notice 
of  the  manner  in  which  two  eminent  Nonconforming  Ministers 
took  leave  of  their  congregations,  as  thus  related  in  the  private 
Diary  of  Pepys. 

"  A.D.  1662,  August  17th  (Lord's  Day).  This  being  the 
last  Sunday  the  Presbyterians  are  to  preach,  unless  they  read 
the  new  Common  Prayer,  and  renounce  the  Covenant,  I  had  a 
mind  to  hear  Dr  Bates's  farewell  sermon ;  and  walked  to  St 
Dunstan's,  where,  it  not  being  seven  o'clock  yet,  the  doors  were 
not  open ;  so  I  walked  an  hour  in  the  Temple  Gardens,  reading 
my  vows.  At  eight  I  went,  and  crowded  in  at  a  back  door 
among  others,  the  church  being  half  full  almost  before  any  doors 

were  open  publicly.    His  text  was,  '  Now  the  God  of  Peace ' 

the  last  Hebrews  and  20th  verse ;  he  making  a  very  good  sermon, 
and  very  little  reflections  in  it  to  anything  of  the  times.  After 
dinner  to   St  Dunstan's  again,  and  the  church  quite  crowded 

h2 
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before  I  came,  which  was  just  at  one  o'clock.  Dr  Bates  pro- 
nounced his  text  again  very  well ;  and,  only  at  the  conclusion, 
told  us  after  this  manner :  '  I  do  believe  that  many  of  you  do 
expect  that  I  should  say  something  to  you  in  reference  to  the 
time,  this  being  the  last  time  that  possibly  I  may  appear  here. 
You  know  it  is  not  my  manner  to  speak  anything  in  the  pulpit 
that  is  extraneous  to  my  text  and  business ;  yet  this  I  shall  say, 
that  it  is  not  my  opinion,  fashion,  or  humor  that  keeps  me  from 
complying  with  what  is  required  of  us;  but  something,  after 
much  prayer,  discourse,  and  study,  yet  remains  unsatisfied,  and 
commands  me  herein.  Wherefore,  if  it  is  my  unhappiness  not 
to  receive  such  an  illumination  as  shall  direct  me  to  do  other- 
wise, I  know  no  reason  why  men  should  not  pardon  me  in  this 
world,  as  I  am  confident  that  God  will  pardon  me  for  it  in  the 
next :'  and  so  he  concluded. — Parson  Herring  read  a  psalm  and 
chapters  before  sermon;  and  one  was  the  chapter  in  the  Acts, 
where  the  story  of  Ananias  and  Sapphira  is.  And,  after  he  had 
done,  says  he,  '  This  is  just  the  case  of  England  at  present. 
God,  he  bids  us  to  preach ;  and,  if  we  do,  we  are  to  be  im- 
prisoned, and  further  punished.  All  that  I  can  say  to  it  is,  that 
I  beg  your  prayers,  and  the  prayers  of  all  good  Christians  for 
us.'  This  was  all  the  exposition  he  made  of  the  chapter,  in 
these  very  words,  and  no  more.  I  hear  most  of  the  Presbyters 
took  their  leaves  to  day,  and  that  the  City  is  much  dissatisfied 
with  it."  The  farewell  of  many  an  ejected  Minister  to  his  con- 
gregation might  have  reminded  the  classical  among  his  followers 
of  Horace's  description  of  the  departure  from  Rome  of  Regulus. 
Many  a  Minister,  after  dissenting  from,  to  his  judgment,  unholy 
conditions  [dissentiens  conditionihus  foedis),  and  stifling  his  con- 
jugal and  paternal  emotions  at  the  proximate  ruin  of  the  family, 
cast  to  the  winds  every  wavering  resolution,  and  left  for  ever  his 
wonted  church  amid  the  tears  of  his  sorrowing  flock : 

Interque  moerentes  amicos 
Egregius  properaret  Exul. 
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Pepys,  in  another  part  of  his  Diary,  mentions  a  disturbance 
which  rather  militates  against  a  statement  of  Clarendon,  that  the 
Act  of  Uniformity  was  passed  with  the  general  affection  of  the 
kingdom :  "  24th  August,  1662.  Among  other  things  they  tell 
me  that  there  hath  been  a  disturbance  in  a  church  in  Friday 
street ;  a  great  many  young  people  knotting  together,  and  cry- 
ing out  '  Porridge  M'  often  and  seditiously  in  the  church,  and 
they  took  the  Common  Prayer  Book,  they  say,  away,  and  some 
say  did  tear  it;  but  it  is  a  thing  which  appears  to  me  very 
ominous;  I  pray  God  avert  it!"  On  another  day,  Pepys  relates, 
that  a  mob  of  dissenters  broke  into  a  church  when  a  parson  was 
officiating,  and  pulled  his  surplice  over  his  head. 

Another  subject,  the  discussion  upon  which,  in  the  reign  of 
Charles  II.  has  left  surviving  traces,  is  that  of  the  Comprehen- 
sion of  religious  Sects.  In  the  lapse  of  two  centuries,  indeed, 
the  nature  of  the  controversy  concerning  a  Comprehension,  has 
been  materially  altered.  The  numbers,  the  divisions,  the  opinions, 
the  alleged  grievances  of  Dissenters  of  various  denominations 
have  undergone  great  changes.  Instead  of  the  voice  of  com- 
plaint being  raised  by  ejected  Ministers,  or  aspirants  to  clerical 
preferment,  it  arises  chiefly  from  lay  congregations  not  spiritually, 
but  financially  affected  by  the  Act  of  Uniformity,  in  matters 
of  Church-rates,  tithes,  schools,  and   burial-grounds ^     In  the 


1  According  to  a  note  by  Lord  Braybrooke  to  this  passage.  Porridge  was  a 
nickname  given  by  the  Dissenters  to  the  Book  of  Common  Prayer.  His  Lordship 
quotes  a  passage  from  the  play  of  the  "  City  Heiress,"  illustrative  of  the  expression, 
in  reference  to  the  statute  of  Elizabeth  requiring  presence  at  a  parish-church.  Sir 
Anthony  asks  Sir  Timothy,  "You  come  from  church  too?"  Sir  Timothy  replies, 
"  Ah,  needs  must  when  the  devil  drives.  I  go  to  save  my  bacon,  as  they  say,  once 
a  month  ;  and  that,  too,  after  the  porridge  is  served  up." 

^  Mr  Hallam  writes  concerning  the  attempt  at  a  Comprehention  in  the  reign  of 
William  111.,  "The  motives  of  dissent  were  already  somewhat  changed,  and  had 
come  to  turn  less  on  the  petty  scruples  of  the  elder  puritans,  and  on  differences  in 
ecclesiastical  discipline,  than  on  a  dislike  to  all  subscriptions  of  faith  and  com- 
pulsory uniformity.  The  dissenting  ministers,  accustomed  to  independence,  and 
finding  not  unfrequently  in  the  contributions  of  their  disciples  a  better  maintenance 
than  court  favor  and  private  patronage  have  left  for  diligence  and  piety  in  the 
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place  of  objections  to  the  strait-laced  tenor  of  our  Articles  and 
Liturgy,  complaints  are  now  made,  that  the  widest  differences  of 
interpretation  concerning  doctrine  are  espoused  by  Prelates ;  and 
that  the  Kubrick  affords  an  arena  for  the  display  of  conflicting 
practices  by  the  partizans  of  a  High  or  Low  Church.  Most  of 
the  discontent  expressed  against  the  Act  of  Uniformity  in  the 
present  day  implies  an  opinion  of  the  inexpedience  of  com- 
pulsory Uniformity  even  so  far  as  is  practicably  attainable,  and 
of  all  preference  of  the  State  for  an  Established  Church.  A 
difficulty  lies  at  the  threshold  of  Comprehension  which  has  not 
diminished  since  the  time  of  Charles  II.,  that  of  reconciling 
discordant  Sects,  whose  incongruous  tenets  furnish  an  illustration 
of  Horace's  dilemma : 

Dissentire  videntur 

Poscentes  vario  multiim  diversa  palato. 

Quid  dem  ?  quid  non  dem  ?  renuis  tu  quod  jubet  alter. 

Q\iid  petis,  id  sane  est  invisum  acidumque  duobus. 

In  the  Convention  Parliament  of  Charles  II.,  the  question 
whether  Presbytery  or  Episcopacy  should  be  the  future  form  of 
religion  in  England  had  been  angrily  debated,  and  the  matter 
referred  to  the  King.  In  the  Recess  of  the  same  Parliament  the 
King  published  his  Declaration  on  Ecclesiastical  Affairs;  pro- 
posing therein  the  institution  of  Bishops,  with  Councils  of  Pres- 
byters, leaving  a  discretion  to  Ministers  in  the  use  of  a  variety 
of  forms  suited  to  different  parts  of  worship,  and  allowing  a 
latitude  in  ceremonies,  as  that  the  sacrament  might  be  taken 
kneeling  or  sitting,  and  that  the  cross  in  baptism,  the  surplice, 
and  bowing  at  the  name  of  Jesus,  should  be  optional.  When 
the  Parliament  re-assembled,  it  was  proposed  to  convert  the 
King's  Declaration  into  a  law,  the  motion  for  which  was  de- 
feated by  a  majority  of  183  to  157.     It  is  said  that  Sir  Matthew 

estajjlishment,  do  not  seem  to  have  much  regretted  the  fete  of  this  measure."  The 
measure  was,  however,  of  more  consequence  to  the  lay-dissenter,  who  paid  for  two 
forms  of  worship. 
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Hale  was  the  proposer  of  the  motion,  and  that  his  elevation  to 
the  Bench  at  this  crisis  was  in  order  to  detach  him  from  the 
promoters  of  Comprehension  in  the  House  of  Commons.  Lord 
Clarendon  writes  that  the  King  was  very  glad  that  his  Decla- 
ration had  not  been  converted  into  an  Act  of  Parliament.  The 
Savoy  Conference,  and  a  new  Parliament  which  speedily  passed 
the  Act  of  Uniformity,  dissipated,  during  Clarendon's  adminis- 
tration, all  hopes  of  a  Comprehension. 

In  December,  1667,  Clarendon,  the  most  powerful  and  able 
foe  ever  opposed  to  the  Dissenters,  was  banished.  The  Parlia- 
ment which  passed  the  Act  of  Banishment  had  been  adjourned 
from  the  19th  of  December,  1667  to  the  10th  of  February,  1668. 
In  the  recess  an  attempt  at  a  Comprehension  was  set  on  foot  by 
the  Duke  of  Buckingham,  then  Charles's  principal  Minister ;  and 
who,  with  all  his  faults,  was,  throughout  the  reign  of  Charles,  a 
friend  to  religious  liberty.  Baxter,  in  his  Memoirs  of  Sir  M. 
Hale,  gives  the  following  account  of  this  transaction.  He  states 
that  Lord  Keeper  Bridgman  invited  himself,  and  Dr  Manton 
and  Dr  Bates  (who  had  refused  Deaneries  from  Charles  11.)  to 
meet  Bishop  Wilkins  with  Dr  Burton,  Chaplain  to  Sir  0.  Bridg- 
man, and  rector  of  St  George's  Southwark,  about  "  the  terms 
of  reconciliation  and  restoration  to  our  ministerial  liberty,"  and 
that  "  after  some  days  conference,  we  came  to  agreement  in  all  * 
things  as  to  the  necessary  terms.  And  because  Dr  Wilkins  and 
I  had  especial  intimacy  with  Judge  Hale,  we  desired  him  to 
draw  it  up  in  the  form  of  an  Act,  which  he  willingly  did,  and 
we  agreed  to  every  word.  But  it  pleased  the  House  of  Com- 
mons, upon  hearing  of  it,  to  begin  their  next  Sessions  with  a 
vote,  that  no  such  Bill  should  be  brought  in,  and  so  it  died." 
Baxter  further  writes,  that  Sir  Matthew  Hale  "  much  lamented 
that  so  many  worthy  ministers  were  silenced,  the  Church 
weakened,  Papists  strengthened,  the  cause  of  love  and  piety 
greatly  wronged  and  hindered  by  the  present  differences  about 
conformity.    And  he  told  me  his  judgment,  that  the  only  means 
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to  heal  us  was,  a  new  Act  of  Uniformity,  which  should  neither 
leave  all  at  liberty,  nor  impose  any  thing  unnecessary." 

Among  numerous  instances  of  an  un-comprehending  spirit  in 
the  reign  of  Charles  II.,  may  be  mentioned  the  circumstance 
that  Dr  Whitby,  precentor  of  Sarum,  published  a  Book,  entitled 
the  Protestant  Reconciler,  which  purported  to  be  a  treatise 
^'  humbly  pleading  for  condescension  to  dissenting  brethren  in 
things  indifferent  and  unnecessary,  for  the  sake  of  peace,  and 
shewing  how  unreasonable  it  is  to  make  such  things  the  essential 
conditions  of  communion."  Such  high  offence  did  this  publi- 
cation give,  that  the  University  of  Oxford  ordered  it  to  be 
burnt  in  a  quadrangle,  by  the  hands  of  the  Marshal.  The 
Author,  who  was  Chaplain  to  Dr  Seth  Ward,  was  obliged  by 
him  to  make  a  public  recantation ;  to  seal  his  peace  he  added 
a  second  part  to  his  work,  "  earnestly  persuading  the  dissenting 
laity  to  join  in  full  communion  with  the  Church  of  England." 

Much  that  has  been  advanced  concerning  the  practicability 
of  a  religious  comprehension  in  the  reign  of  Charles  II.,  is  not 
to  be  imderstood  of  an  universality  of  comprehension,  including 
all  or  even  all  the  leading  sects  of  Dissenters  within  the  same 
fold.  The  only  religious  Sect  in  the  reign  of  Charles  II.  that 
aimed  at  a  Comprehension  was  that  of  the  Presbyterians.  If 
'not,  perhaps,  the  most  numerous  sect  of  Dissenters,  they  were 
the  most  wealthy,  the  best  educated,  and  possessing  the  greatest 
influence.  They  had  governed  England  ecclesiastically  by  their 
Classical,  Provincial  and  National  Synods ;  though,  latterly,  the 
Independents,  who  regarded  each  Church  as  subject  only  to  its 
own  government,  under  their  renowned  leaders  Cromwell  and 
Vane  had  won  political  power,  and  in  spite  of  the  established 
Directory,  enjoyed  their  own  forms  of  public  worship  through  a 
great  part  of  England.  The  Independents  and  a  multitude  of 
other  religious  sects  resembling  the  Independents  in  their 
discipline,  together  with  the  Roman  Catholics,  were  solicitous 
about  toleration,  not  comprehension.    In  their  aims  at  toleration 
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they  were  desirous  of  having  the  Presbyterians  for  fellow- 
sufferers,  which  that  Sect  would  cease  to  have  been  the  moment 
they  were  admitted  to  a  comprehension.  Moreover  experience 
had  shewn  that  the  Presbyterians,  if  they  became  parcel  of  the 
established  Church,  were  likely  to  have  been  numbered  among 
the  most  bigoted  and  intolerant  of  its  members,  and  from  being 
fellow-suflferers  interested  in  procuring  toleration,  would  have 
been  converted  into  persecutors  assiduous  to  trample  upon  it^ 

The  Presbyterians  and  their  classical  Synods,  and  the  cir- 
cumstance of  their  temporary  domination,  are  the  subject  of  several 
witty  and  wise  dialogues  between  the  preshyterian  Knight  Sir 
Hudibras  and  his  independent  Squire  Ralpho;  they  are  thus 
alluded  to  by  Dryden,  in  his  poem  of  the  Hind  and  Panther : 

More  haughty  than  the  rest,  the  wolfish  race 

Appears  with  belly  gaunt,  and  famish'd  face  ; 

Never  was  so  deform'd  a  beast  of  grace. 

His  ragged  tail  betwixt  his  legs  he  wears, 

Close  clapped  for  shame ;  but  his  rough  crest  he  rears, 

And  pricks  up  his  predestinating  ears. 

His  wild  disordered  walk,  his  haggard  eyes 

Did  all  the  bestial  citizens  surprise. 

Though  fear'd  and  hated,  yet  he  ruVd  a  while 

As  captain  or  companion  of  the  spoil. 
***** 

So  Corah  with  his  brethren  did  conspire 
From  Moses'  hand  the  sovereign  sway  to  rest, 
And  Aaron  of  his  ephod  to  divest ; 
Till  opening  earth  made  way  for  all  to  pass, 
And  could  not  bear  the  burden  of  a  class  *. 

^  The  following  Sects  are  mentioned  by  Fox,  as  in  existence  at  the  Eestoration : 
Presbyterians,  Independents,  Baptists,  Quakers,  Seekers,  Socinians,  Brownists, 
Familists,  Ranters,  Muggletonians ;  and  Fifth-monarchy-men. 

*  Chief  Justice  Jeffreys  thus  expressed  his  opinion  of  Presbyterians,  on  the  trial    \ 
of  Lady  Lisle  :  "  I  will  tell  you,  there  is  not  one  of  those  lying,  snivelling,  canting,     j/ 
Presbyterian  rascals,  but  one  way  or  other  had  a  hand  in  the  late  horrid  conspiracy    r 
and  rebellion.     Their  principles  carry  them  to  it.     Presbytery  has  all  manner  of 
viUany  in  it.     Nothing  but  Presbytery  could  bid  that  fellow  Dunne  to  tell  all  the 
lies  he  has  done  j  for  shew  me  a  Presbyterian,  and  I  will  engage  to  shew  you  a 
lying  knave." 
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It  is  stated  by  Burnet  as  the  opinion  of  Sir  Matthew  Hale, 
"  that  those  of  the  separation  were  good  men,  but  they  had 
narrow  souls,  who  would  break  the  peace  of  the  Church  about 
such  inconsiderable  matters  as  were  the  points  of  difference." 
Thus,  according  to  the  high  authority  of  the  liberal  Hale,  the 
Dissenters  of  the  reign  of  Charles  II.  were,  in  a  great  measure, 
self-exclusionists.  It  may  be  observed,  also,  that  after  the 
ejections  of  St  Bartholomew's  day  were  over  whereby  Ministers 
were  deprived  of  benefices  in  their  actual  possession,  any  break- 
ing down  or  lowering  of  the  barriers  of  Conformity  would  not 
have  afforded  a  passport  to  parish  pulpits  without  Court  favour 
or  private  patronage.  Thus,  in  the  time  of  Charles  II.,  few 
dissenting  ministers,  had  they  not"  been  excluded  from  benefices 
by  the  Act  of  Uniformity,  could  have  found  an  entrance  into 
them  through  any  of  the  doors  mentioned  by  Lord  Coke : 

Quatuor  Ecclesias  portis  intratur  in  omnes. 

Csesaris,  et  Simonis,  sanguinis,  atque  Dei. 
Prima  patet  magnis,  nummo  patet  altera,  charis 

Tertia,  sed  paucis  quarta  patere  solet. 


CHAPTER  V. 

LIBERTY  OF  CONSCIENCE. 

BLACKSTONE'S  dogma  that  "  by  the  law,  as  it  stood  in 
the  reign  of  Charles  the  Second,  the  People  had  as  large 
a  portion  of  real  liberty  as  is  consistent  with  a  state  of  Society," 
is  altered,  in  Serjeant  Stephen's  edition  of  the  Commentaries, 
into  one  of  smaller  pretension,  viz.  "  The  People  had  a  larger 
portion  of  real  liberty  than  they  had  enjoyed  in  this  country 
since  the  Norman  Conquest."  The  learned  Serjeant  observes, 
in  a  note,  that  "  the  truth  of  Blackstone's  proposition  carried  to 
its  full  extent,  may  be  doubted;  particularly  if  it  be  intended  to 
include  religious  liberty."  Mr  Warren,  in  the  most  recent  edition 
of  Blackstone,  leaves  the  great  Commentator  in  the  undisturbed 
enjoyment  of  his  dogma.  The  subject  will  be  considered  under 
the  following  heads :  I.  Religious  Penalties.  II.  Religious 
Disabilities ;  and,  herein,  of  (a)  The  Corporation  Act.  (b)  The 
Test  Act.  (c)  The  Parliamentary  Test.  III.  Opinions  in  the 
era  of  Charles  II.  on  the  subject  of  Religious  Toleration. 

I.     Religious  Penalties. 

The  Popish  Plot  affords,  in  the  trials  of  the  persons  accused 
of  it,  flagrant  instances  of  religious  persecution  wielded  under 
the  guise  of  law.  A  question,  however,  may  arise  concerning 
those  trials,  how  far  they  exhibit  imperfections  in  the  Consti- 
tution, in  regard  to  liberty  of  conscience,  or  are  rather,  to  use 
Blackstone's  expressions,  examples  of  ^^ praxitical  oppresswn^^  not 
incompatible  with  perfection  of  law. 
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In  answer,  it  may  be  alleged,  that  the  Constitution,  owing 
to  its  imperfections  with  regard  to  the  appointment  of  Judges, 
the  selection  of  Juries,  and  Procedure  in  prosecutions  for  State 
Offences,  placed  deadly  weapons  in  the  hands  of  religious  higots, 
and  more  culpable  politicians  who  made  religion  a  stalking- 
horse  for  party  purposes.  Our  present  Constitution  in  these  re- 
spects would,  most  probably,  have  deterred  such  perjurers  as 
Oates,  Bedloe  and  Dugdale  from  inventing  a  Plot,  or  rather 
giving  to  vague  and  isolated  expressions  of  wishes  and  ex- 
pectations the  character  of  a  sanguinary  conspiracy ;  it  would, 
certainly,  have  afforded  means  of  dissipating  their  fabrications^. 
The  Popish  Plot  affords  an  example  of  enormities  resulting  from 
religious  persecution  which  could  not  have  been  perpetrated 
without  the  instrumentality  of  bad  laws. 

It  is  to  be  observed,  that,  throughout  the  trials  for  the 
Popish  Plot,  the  charge  upon  which  the  prisoners  were  con- 
victed and  executed  was,  nominally,  that  of  treason ;  but  in 


^  It  is  to  the  honor  of  the  Cambridge  Tripos  of  the  year  1680  that  its  customary 
jocularity  was  directed  against  Oates's  Plot,  for  which  the  University  was  visited 
with  a  sharp  reprimand,  and  threatened  with  the  interference  of  Parhament.  Per- 
haps Mr  Hallam's  opinion  will  not  be  generally  assented  to,  that  the  circumstances 
of  the  Popish  Plot  "contributed  to  make  up  a  body  of  presumptive  and  positive 
evidence,  from  which  human  belief  is  rarely  withheld ;"  which,  however,  is  qualified 
by  other  remarks  of  the  same  writer.  Mr  Fox  is  of  opinion  that  the  story  of 
witnesses  for  the  plot  would  have  been  unworthy  of  belief  "  had  it  come  from  the 
mouth  of  Cato."  Evelyn,  writing  after  coming  from  Lord  Stafford's  trial,  says 
that  Oates's  testimony  ought  not  to  be  taken  against  the  life  of  a  dog.  Mr  Hallam 
produces  satisfactory  proof  that  a  belief  in  the  Popish  Plot,  and  an  eagerness  in 
putting  its  victims  to  death,  was  not  confined  to  the  Whig  faction,  but  extended  to 
Tory  Judges,  Tory  Peers,  and,  generally,  to  the  Clergy  in  their  sermons.  There 
might  be  added  to  his  remarks  on  this  subject,  that  Dan  by  was  the  first  official 
mover  in  this  horrid  business ;  seeking,  as  Lord  Campbell  suggests,  to  "  take  the 
wind  out  of  Lord  Shaftesbury's  sails."  Scroggs,  the  first  Chief  Justice  who  presided 
at  the  trials  for  the  Plot,  was  a  creature  of  the  Earl  of  Danby.  Chief  Justice 
North,  a  very  Tory,  thus  disposes  of  Langhorn's  witnesses  in  his  defence  :  "They 
are  all  Papists,  and  speak  in  a  general  cause."  Mr  Hallam  questions,  apparently 
without  sufficient  reason,  the  correctness  of  Sir  W.  Temple's  representation  that 
Halifax  told  him  that  "the  Plot  must  be  treated  as  if  it  were  true,  whether  it  was 
so  or  not."  Halifax's  imputed  speech  seems  quite  consistent  with  his  character  as 
chief  of  the  party  of  Trimmers, 
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reading  the  speeches  of  the  King's  Counsel  and  the  Judges, 
it  would  appear  that  the  trials  were  substantially  for  religion. 
Thus,  in  Coleman's  case,  Chief  Justice  Scroggs  says,  "  I  do  con- 
fess many  of  the  Popish  Priests  formerly  were  learned  men,  and 
may  be  so  still  beyond  the  seas.  But  I  could  never  yet  meet 
with  any  here,  that  had  other  learning  and  ability  than  to  delude 
weak  women,  and  weaker  men.  They  have,  indeed,  ways  of 
conversion  and  conviction,  by  enlightening  our  understandings 
with  2l  faggot,  and  by  the  powerful  and  irresistible  arguments  of 
a  dagger.  But  there  are  such  wicked  solecisms  in  their  religion, 
that  they  seem  to  have  left  them  neither  natural  sense  nor 
natural  conscience ;  not  natural  sense,  by  their  absurdity  in  so 
unreasonable  a  belief,  as  of  wine  turned  into  blood :  not  natural 
conscience,  by  their  cruelty,  who  make  the  Protestants'  blood  as 
wine  which  these  Priests  thirst  after." 

On  the  trial  of  Langhorn,  Bedloe^  one  of  the  witnesses  for 
the  prosecution  started  the  following  objection. 

Bedloe.  "  I  only  ask  this  question  of  the  Court,  whether  a 
known  Roman  Catholic  may  take  notes  of  the  evidence  in  such 
a  cause." 

Chief  Justice.    "  Truly  no  ;  I  think  not." 

Bedloe.  "  There  is  an  honorable  lady,  the  Marchioness  of 
Winchester,  in  yonder  gallery,  that  hath  taken  notes  all  this 
trial." 

Chief  Justice  (daunted  probably  by  the  rank  of  the  Scribe). 
"  A  woman's  notes  will  not  signify  much  truly,  no  more  than 
her  tongue." 

On  Lord  StaflFord's  trial  Serjeant  Maynard,  after  dwelling 


^  This  is  the  witness  who,  on  Whitbread's  first  trial,  swore  that  he  had  never 
heard  of  him;  in  consequence  of  which,  Whitbread's  jury  were  discharged  for  want 
of  a  second  witness.  When  Whitbread  was  tried  again  (consistently  with  the  bad 
law  of  the  reign),  Bedloe  came  forward  as  a  second  witness ;  he  said  that  he  had 
not  imputed  any  thing  to  Whitbread  on  the  former  trial,  because  it  was  not  then 
convenient;  and  that  it  was  true  he  had  never  heard  any  thing  o^  Whitbread; 
because  the  treason  he  had  heard  was  from  him  personally. 
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on  the  persecution  of  Protestants  hj  Roman  Catholics,  at 
different  periods,  in  Spain,  Germany,  and  France,  went  through 
a  history  of  the  sanguinary  designs  of  Roman  Catholics  in 
England.  He  referred,  in  particular,  to  the  Gunpowder  Plot, 
whereby,  he  said,  the  King,  Lords,  and  Commons  in  Parliament 
assembled  were  to  have  been  made  "  a  sacrifice,  a  burnt  offering, 
though  they  might  call  it  a  peace  offering ;  for  these  gentlemen 
are  for  sacrifices  of  blood  as  peace  offerings  to  reconcile  us  to  the 
Pope."  Maynard  concluded,  "  If  this  be  made  out,  we  think 
their  principles  having  produced  these  fruits  in  other  ages,  we 
may  believe  they  would  do  so  woi/?." 

Executions  for  offences  more  pointedly  founded  on  religious 
profession  made  substantive  treason,  were  rife  in  the  reign  of 
Charles  II.  Numerous  Roman  Catholic  Priests  were  put  to 
death  for  the  exercise  of  their  religious  functions,  commonly  the 
saying  of  a  mass,  under  the  law  as  it  stood  by  a  statute  passed 
in  the  27th  reign  of  Queen  Elizabeth,  (27  Eliz.  c.  2,)  whereby  it 
was  made  high  treason  for  any  person  bom  within  the  dominions 
of  the  Queen,  and  being  made  Priest  by  the  authority  of  the 
See  of  Rome,  afterwards  abiding  in  England.  In  1680,  seven 
Priests  were  arraigned  together  for  saying  masses,  and  were 
executed  as  traitors.  Three  had  been  executed  for  the  same 
offence  in  1679.  Upon  the  trial  of  one  of  them,  Bromwich, 
Chief  Justice  Scroggs  told  the  Jury,  "  You  see  in  what  dangers 
we  are ;  I  leave  it  upon  your  consciences,  whether  you  will  let 
Priests  escape,  who  are  the  very  pests  and  dangers  of  Church 
and  State ;  you  had  better  be  rid  of  one  priest  than  three 
felons." 

Several  of  the  Priests  executed  under  the  Statute  of  Elizabeth 
had  been  acquitted  for  the  Popish  Plot,  on  account  of  being 
arraigned  along  with  Wakeman,  whom  the  Chief  Justice  was 
directed  to  save :  but  they  were  told  that  they  were  now  tried 
for  being  Priests,  which  was  a  different  treason.  On  the  trial  of 
Anderson,  one  of  the  Priests,  the  following  colloquy  occurred. 
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Chief  Justice.  "  Dr  Gates,  did  not  the  prisoner  confess  to 
you,  he  had  orders  from  Rome?" 

Oates.    "  Yes,  he  did  confess  so — " 

Chief  Justice  (to  prisoner).   "You  confessed  it  yourself." 

Anderson.  "  If  I  am  a  Priest,  that  I  should  tell  him  I  am 
such  an  one.  My  Lord,  how  comes  it  to  pass,  that  I  did  not 
come  here  in  a  yellow  coat,  and  was  arraigned  for  a  fool,  and 
not  for  a  traitor." 

Chief  Justice.  "  Nay,  I  cannot  tell ;  I  suppose  because  you 
did  not  put  it  on." 

At  another  of  these  trials  of  Priests,  a  Roman  Catholic 
witness  stated  that  he  had  received  the  mass  on  a  particular 
occasion  when  it  was  attempted  to  prove  that  the  Prisoner  had 
administered  it.  Thereupon  the  following  examination  took 
place. 

Chief  Justice  (to  witness).  "  Corae  friend.^  consider  you  are 
upon  your  oath,  and  do  not  bring  yourself  into  snare  of  a  pillory. 
Come,  Robinson,  I  ask  you  by  the  oath  you  have  taken,  did  you 
ever  receive  the  Sacrament  at  Mr  Pursall's?" 

Robinson.    "  Yes,  my  Lord." 

Chief  Justice.  "  How  hard  the  truth  is  to  be  gotten  out  ot 
you!  But,  within  this  country,  which  abounds  so  much  with 
Priests,  and  swarms  with  Papists,  you  get  popery  here  like  the 
itch ;  if  they  but  rub  upon  you,  you  catch  it." 

Jane  Robinson  (wife  of  witness).  "  My  Lord,  he  is  a  weak 
man." 

Chief  Justice.    "Who  gave  the  Sacrament  to  you?" 

Robinson.    "  I  do  not  know." 

Chief  Justice.  "  He  will  say  no  more  than  his  wife  and  his 
Priest  will  give  him  leave." 

It  is  with  reference  to  these  prosecutions  that  Dryden, 
in  his  poem  of  the  Hind  and  Panther,  thus  contrasts  them 
with  the  less  sanguinary  persecution  of  the  Huguenots  by 
Louis  XIV.: 
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If  you  condemn  that  Prince  of  tyranny, 
Whose  mandate  forced  your  Gallic  friends  to  fly, 
Make  not  a  worse  example  of  your  own, 
Or  cease  to  rail  at  causeless  rigor  shewn, 
And  let  the  guiltless  person  throw  the  stone. 
His  blunted  sword  your  suffering  brotherhood 
Have  seldom  felt ;  he  stops  it  short  of  blood. 
But  you  have  ground  the  persecuting  knife, 
And  set  it  to  a  razor  edge  on  life. 

A  cruel  addition  to  the  punishments  of  hanging,  eviscerating 
and  quartering  Papists  was  inflicted,  in  the  reign  of  Charles  II., 
by  sending  them  out  of  the  world  unhouselled  and  unaneled. 
Beyond  the  gates  of  a  prison  no  severity  of  laws  against  Priests 
was  found  able  to  deprive  the  pious  Catholic  of  extreme  unction, 
and  those  religious  rites  which  in  the  last  moments  of  life  he 
deemed  essential  to  the  salvation  of  his  soul.  A  Priest  in  dis- 
guise, or  one  cautiously  treading  from  some  secret  chamber,  was 
never  wanting  to  soothe  the  agonies,  and  inspire  the  hopes  of 
the  dying,  and  to  diflfuse  consolation  through  the  circle  of  his 
family  and  friends.  It  was  not  so  with  the  Papist  doomed  to 
the  death  of  a  traitor  in  the  reign  of  Charles  II.  As,  for  in- 
stance, Langhom,  a  Papist,  was  convicted  of  participating  in  the 
Popish  Plot,  Jefireys,  as  Recorder,  passed  sentence  upon  him : 
he  was  a  barrister,  and  had  been  intimate  with  Jeffreys,  of  the 
hollowness  of  whose  pretensions  to  sanctity  he  was  fully  aware. 
Jeffreys  said  to  him,  "  I  know  not  whether  you  will  think  it 
necessary  to  have  any  assistance,  (I  mean  such  assistance  as,  by 
the  law  of  the  land  is  to  be  allowed  to  persons  in  your  con- 
dition, oi  2iD.j  protestant  divines,  or  of  any  o\\xqx  protestants)  to  pre- 
pare you  for  another  world.  And,  though  what  is  said  by  me 
proceeds  from  a  layman,  yet  I  hope  it  will  not  be  thought  amiss, 
it  being  intended  for  your  advantage."  Jeffreys  thereupon  pro- 
ceeded to  deliver  to  his  old  friend  a  lay-sermon  which  is  related 
in  the  State  Trials :  but  who  could  endure  a  Jefireys  preaching 
of  sin,  repentance,  and  eternity  ? 
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It  was  under  a  Statute  of  Elizabeth  that  Bunyan,  in  the 
reign  of  Charles  II.,  suffered  an  imprisonment  of  twelve  years 
in  Bedford  Gaol.  The  Statute  was  that  of  the  35th  of  Elizabeth, 
oh.  1.  (1593)  which,  Hale  informs  us,  was,  upon  great  consider- 
ation of  all  the  Judges,  resolved  to  be  in  force  when  he  wrote. 
Bunyan  was,  by  trade,  a  travelling  tinker ;  he  belonged  to  the 
sect  of  Baptists  ^  The  punishment  inflicted  by  the  Statute  of 
Elizabeth  was  thus  expressed,  according  to  the  sentence  passed 
on  Bunyan  by  the  Chairman  of  the  Bedfordshire  Quarter 
Sessions :  "  You  must  be  led  back  to  prison,  and  there  be  for 
three  months  following ;  and,  at  the  three  months'  end,  if  you 
do  not  submit  to  go  to  Church  and  hear  divine  service,  and  leave 
your  preaching,  you  must  be  banished  the  realm.  And,  if 
after  such  a  day  as  shall  be  appointed  you  to  be  gone,  you 
shall  be  found  in  this  realm,  or  be  found  to  come  over  again 
without  special  licence  fi-om  the  King,  you  must  stretch  by 
the  neck  for  it,  I  tell  you  plainly."  It  is  to  this  ruthless 
persecution  that  we  owe  that  treasure  of  piety  and  phenome- 
non of  literature,  the  Pilgrim  s  Progress  of  the  non-conforming 
Tinker. 

The  Statutes  of  Recusancy  concerning  the  not  taking  certain 
oaths,  and  absence  from  parish  Churches  passed  in  the  reigns 
of  Elizabeth  and  James  were  a  source  of  much  vexation,  in  the 
reign  of  Charles  II.,  both  to  Papists  and  Dissenters.  In  that 
reign  a  trap  was  laid  for  Lord  Keeper  Guilford,  by  Chief  Justice 
Jeffreys,  in  order  to  induce  him  to  seal  a  general  pardon  to 
Kecusants,  which  would  have  embroiled  him  with  the  Parliament. 
Jeffreys'  speech  to  the  King  in  Council,  allowing  for  possible 


^  The  Baptists  were  generally  confounded  with  the  Independents,  having  the 
like  discipline,  and  like  aversion  to  Church  establishments.  For  the  prejudices 
entertained  against  them,  see,  in  the  poem  of  the  Hind  and  Panther,  Dryden's 
description  of  the  "Bristled  baptist  boar  that  lurked  in  sects  unseen."  On  the 
confines  of  Bedfordshire  and  Hertfordshire  is  a  sequestered  dell,  which,  according  to 
tradition,  was  the  place  in  which  Bunyan  used  to  preach.  It  is  still  known  by  the 
name  of  "Bunvan's  Dell." 
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exaggeration,  indicates  that  Recusants  were  imprisoned  by  mul- 
titudes :  **  I  liave  a  business  to  lay  before  your  Majesty  which 
I  took  notice  of  in  the  north,  and  which  well  deserves  your 
Majesty's  royal  commiseration.  It  is  the  case  of  numberless 
members  of  your  good  subjects  that  are  imprisoned  for  recusancy  : 
I  have  a  list  of  them  here  to  justify  what  I  say ;  there  are  so 
many  that  the  great  gaols  cannot  hold  them,  without  their 
lying  one  upon  another."  He  concluded  with  a  motion  to  his 
Majesty,  "  that  he  would,  by  his  pardon,  discharge  all  the  con- 
victions for  recusancy,  and  thereby  restore  air  and  liberty  to 
these  poor  men."  The  Lord  Keeper  said,  "  Sir,  I  humbly  entreat 
your  Majesty  that  my  Lord  Chief  Justice  may  declare  whether 
all  the  persons  named  in  these  rolls  are  actually  in  prison  or 
not."  To  which  Jeffreys  replied,  *'No  fair  man  could  suspect 
my  meaning  to  be  that  all  these  are  actual  prisoners;  for  all 
the  gaols  in  England  would  not  hold  them.  But  the  case  of 
such  of  them  as  are  not  in  prison  is  little  better ;  for  they  lie  under 
sentence  of  commitment,  and  are  obnoxious  to  be  taken  up  by 
every  peevish  sheriff  or  magistrate,  and  are  made  to  redeem 
their  liberty  with  gross  fees,  which  is  a  cruel  oppression  to  them 
and  their  families^." 

Concerning  the  penalties  inflicted  on  Papists  in  the  reigns  of 
Elizabeth  and  James,  and  which  were  in  force  not  only  through- 


^  The  laws  against  Recusants  are  detailed  in  the  first  Report  of  the  second  series 
of  Reports  of  the  Criminal  Law  Commissioners,  and  in  Hawkins's  Pleas  of  the 
Crown.  The  offence  of  Recusancy  consisted  of  eight  species,  and  the  penalties 
were  divided  between  those  on  Recusants  convict,  and  Popish  Recusants  convict : 
they  consisted  of  disabilities,  forfeitures,  restraints,  and  sundry  inconveniences;  as, 
for  example,  that  their  houses  might  be  searched  for  reliques.  In  Birch's  Life  of 
Prince  Henry  are  the  details  of  a  negotiation  between  that  Prince  and  his  father 
James  I.,  for  the /ar?n.  of  the  forfeiturea  of  Recusants,  of  which  the  annual  average 
value  was  £6000 ;  but  this  not  being  the  full  value  that  might  be  exacted.  Prince 
Henry  was  to  pay  £1000  more,  A  Bishop  of  Lichfield  complained  that  people 
courted  excommunication,  in  order  that  they  might  be  forbid  access  to  the  Church 
by  a  sentence  of  the  Ecclesiastical  Court,  and  so  have  a  lawfid  excuse  for  not  going 
there.  For  further  curiosities  of  Recusancy  see  Strype's  Annals  of  the  Refoittwlion, 
and  Life  of  Whitgift. 
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out  the  reign  of  Charles  II.,  but  till  a  much  later  period, 
Mr  Eden,  who  wrote  his  Principles  of  Crown  Law  midway  be- 
tween the  reign  of  Charles  II.  and  our  own  time,  thus  expresses 
himself:  "  It  would  be  uncandid,  however,  not  to  confess,  that 
the  Laws  of  England  at  this  day  subject  Popish  Priests,  in  many 
cases,  to  perpetual  imprisonment;  in  others,  to  the  pains  of 
high  treason.  It  is  also  high  treason  to  pervert,  or  even  to  be 
perverted  to  the  See  of  Rome.  A  second  refusal  to  take  the  old 
oath  of  Supremacy  is  liable  to  the  same  severity.  Our  Statute- 
books  are  at  this  day  crowded  with  inflictions  of  forfeiture  and 
perpetual  imprisonment  (under  the  name  oi proBmunires)  on  Papal 
provisors,  importers  of  any  Agnus  Dei,  crosses,  beads,  or  other 
commodities  of  the  Church  of  Rome.  Can  it  be  a  question 
whether  these  laws  ought  to  be  repealed?"  Mr  Eden,  however, 
did  by  no  means  exhaust  this  topic,  as  may  be  seen  by  an  Act 
of  Victoria,  entitled  an  Act  to  repeal  Penal  enactments  made 
against  her  Majesty's  Roman  Catholic  Subjects  (7th  and  8th 
Vict.  c.  102),  and  by  a  subsequent  Act  of  more  universal  tolera- 
tion (9tli  and  10th  Vict.  c.  59),  which  made  it  no  longer  high 
treason  to  procure  or  use  a  Papal  Bull.  It  is  to  this  species  of 
offence  that  Swift  alludes  in  his  Tah  of  a  Tub,  where  he 
writes  oi  Peter' s  Bulls  that  roared  terribly  and  breathed  fire  out  of 
their  nostrils,  and  were  sent  out  upon  errands  of  great  importance, 
and  at  last  grew  so  troublesome,  that  some  gentlemen  of 
the  north-west  got  a  parcel  of  English  bull-dogs  which  baited 
them  terribly. 

Besides  the  inheritance  of  persecution  descending  from  the 
reigns  of  Elizabeth  and  James,  enactments  were  passed  in  the 
very  reign  of  Charles  II.  which  may  not  be  deemed  to  have 
afforded,  as  Blackstone  thought,  "  so  large  a  portion  of  real 
liberty  as  is  consistent  with  a  state  of  society;"  and  indeed,  with 
deference  to  Serjeant  Stephen,  may  be  considered  infringements 
on  religious  liberty  of  a  species  not  known  of  before,  at,  or 
subsequent,  to  the  Norman  Conquest. 

I  2 
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The  first  Conventicle  Act  (16  Charles  II.  c.  4),  passed  in  the 
year  1664,  contained  enactments,  that  any  person  attending 
worship  not  established,  where  more  than  five  persons  were 
present,  was  liable,  for  the  third  offence,  to  transportation  for 
seven  years  to  any  of  the  Colonies  except  New  England  and 
Virginia,  where  they  might  have  been  consoled  by  their  fellow- 
religionists  ;  in  case  of  their  return,  they  were  doomed  to  death. 

The  Five  Mile  Act,  passed  in  the  year  1665  (the  17th  of 
Charles  II.  ch.  2),  is  entitled,  "An  Act  for  restraining  Non- 
conformists from  inhabiting  in  Corporations."  Under  its  pro- 
visions, all  persons  in  holy  orders,  or  pretended  holy  orders,  who 
should  not  have  declared  their  assent  and  consent  to  the  Liturgy, 
and  subscribed  the  Declaration  required  by  the  Act  of  Unifor- 
mity, and,  also,  should  not  have  taken  and  subscribed  a  specified 
oath  of  non-resistance,  and  against  endeavouring  any  alteration 
of  government  in  Church  or  State,  should  not,  unless  only  in 
passing  on  the  road,  come  or  be  within  five  miles  of  any  Cor- 
porate town,  or  borough  sending  Members  to  Parliament,  or 
any  parish,  town,  or  place  where  they  had  held  ecclesiastical 
preferment  since  the  Act  of  Oblivion,  or  had  taken  upon  them- 
selves to  preach  in  any  unlawful  assembly  conventicle  or  meeting, 
upon  pain  of  forfeiture  for  every  ofience  of  Forty  Pounds ;  with 
a  discretion  left  to  Justices  of  committal  for  six  months. 

That  virtuous  Statesman,  Lord  Southampton,  raised  his 
dying  voice  against  this  tyrannical  Act,  which  Avas  almost  the 
last  exercise  of  Ministerial  power  by  his  friend  and  colleague 
Clarendon;  vehemently  condemning  the  oath,  which,  royalist 
as  he  was,  he  declared  he  could  not  take,  and,  he  believed,  no 
honest  man  could. 

The  Second  Conventicle  Act  (the  first  being  temporary)  was 
passed  in  1670,  (the  22nd  of  Charles  11.  ch.  1,)  by  a  majority  in 
the  Commons  of  144  to  78  votes.  This  Statute  contained  the 
remarkable  declaration,  that  "  this  Act  and  all  the  clauses 
therein  contained  shall  be  construed  most  largely  and   bene- 
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ficially  for  the  suppression  of  conventicles,  and  for  the  justifi- 
cation and  encouragement  of  all  persons  to  he  employed  in  the 
execution  thereof." 

The  penalties  of  the  Act  are  pecuniary,  and  are  enforced  by 
a  singular  proviso,  that  in  case  of  flight  or  poverty  of  oifenders, 
other  persons  present  at  a  conventicle,  should  be  deemed  re- 
sponsible for  the  missing  forfeitures.  Persons  of  the  age  of 
sixteen  or  upwards  were  made  liable  for  presence  at  a  Conventicle, 
which  was  defined  to  be  a  religious  meeting  consisting,  in  an 
inhabited  house,  of  five  persons  besides  the  household,  in  other 
places,  of  any  five  persons.  A  single  Justice  of  the  Peace  had 
jurisdiction  over  the  offence,  which,  it  was  objected  by  Waller 
in  debate,  could  not  be  trusted  to  a  trial  per  pares  agreeably  to 
the  text  of  Magna  Charta. 

Baxter,  one  of  the  most  acute  and  learned,  as  well  as  pious 
and  exemplary  men  of  his  age,  who  at  the  commencement  of  the 
restoration  had  been  offered  a  bishopric  by  Charles  II.,  and  had 
been  an  intimate  friend  of  Sir  Matthew  Hale,  was  the  most 
distinguished  sufferer  under  the  Conyenticle  Acts.  He  was  im- 
prisoned five  times  in  the  space  of  fifteen  years.  He  gives  us 
the  following  account  of  a  particular  instance  of  the  persecutions 
he  endured,  as  being  connected  with  Sir  Matthew  Hale,  in  his 
memoirs  of  that  eminent  Judge : 

"  When  I  went  out  of  the  house  in  which  Sir  Matthew  Hale 
succeeded  me,  I  went  into  a  greater,  over  against  the  Church- 
door.  The  town  having  much  need  of  help  for  their  souls,  I 
preached  between  the  public  Sermons  in  my  house,  taking  the 
people  with  me  to  Church  (to  Common  Prayer  and  Sermon), 
morning  and  evening.  The  Judge  told  me  that  he  thought  my 
course  did  the  Church  much  service  ;  and  would  carry  it  so 
respectfully  to  me  at  my  door,  that  all  the  people  might  perceive 
his  approbation.  But  Dr  Reeves  could  not  bear  it,  so  he 
complained  against  me,  and  the  Bishop  of  London  caused  one 
Mr  Rosse  and  Mr  Philips,  two  Justices  of  the  Peace,  to  appre- 
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hend  me.  I  told  the  Judge  of  the  warrant,  but  asked  him  no 
counsel,  nor  he  gave  me  none ;  but  with  tears  shewed  his  sorrow 
(the  only  time  that  ever  I  saw  him  weep) ;  so  I  was  sent  to  the 
common  gaol  for  six  months  by  these  two  Justices,  through  the 
procurement  of  the  said  Dr  Reeves  (his  Majesty's  Chaplain, 
dean  of  Windsor,  dean  of  Wolverhampton,  parson  of  Horseley, 
parson  of  Acton).  When  I  came  to  move  for  my  release  upon 
a  Habeas  Corpus  by  the  counsel  of  my  great  friend  Serjeant 
Fountain,  I  found  that  the  character  which  Judge  Hale  had 
given  of  me  stood  me  in  some  stead ;  and  every  one  of  the  four 
Judges  of  the  Common  Pleas  (Chief  Justice  Vaughan,  Wild, 
Archer,  Tyrrel)  did  not  only  acquit  me,  but  said  more  for  me 
than  my  counsel,  and  made  me  sensible  how  great  a  part  of  the 
honor  of  his  Majesty's  government  and  the  peace  of  the  king- 
dom consisted  in  the  justice  of  the  Judges.  But  this  imprison- 
ment brought  me  the  great  loss  of  converse  with  Judge  Hale. 
For  the  Parliament  in  their  next  Act  against  Conventicles  did 
put  divers  clauses  suited  to  my  case ;  by  which  I  was  obliged 
to  go  dwell  in  another  county,  and  to  forsake  both  London  and 
my  former  habitation."  It  should  be  mentioned  in  extenuation, 
not  justification,  of  the  conduct  of  Dr  Keeves,  that  he  had  been 
Rector  of  St  Martin's  Vintry,  London,  and  Vicar  of  Stanwell, 
Middlesex,  both  which  preferments  had  been  sequestered  in  the 
time  of  the  Commonwealth^. 

It  is  an  interesting  circumstance  respecting  imprisonments 
under  the  Conventicle  Acts  in  the  reign  of  Charles  II.,  that  the 

^  Baxter  did  not  encounter  the  "rough  side  of  the  tongue  "  of  Jeffreys,  (to  use 
that  Chief  Justice's  expression  concerning  his  own  unruly  member,)  in  the  reign  of 
Charles  II.  But  Jeffreys'  opinion  of  his  writings  was  expressed  very  early  in  the 
next  reign  :  "  Richard !  Richard !  dost  thou  think  we  will  have  thee  poison  the 
Court  ?  Richard !  thou  art  an  old  knave.  Thou  hast  written  books  enough  to 
load  a  cart ;  every  one  of  them  as  full  of  sedition  (I  might  say,  treason)  as  an  egg 
is  full  of  meat.  Hadst  thou  been  whipt  out  of  thy  %vriting  trade  forty  years  ago, 
it  had  been  happy.  Yonder  stands  Gates  in  the  pillory,  and  he  says  he  suffers  for 
the  Ijruth,  and  so  says  Baxter.  But  if  Baxter  did  but  stand  on  the  other  side  of  the 
pUlory  with  him,  I  should  say  two  of  the  greatest  rogues  and  rascals  in  England 
stood  together." 
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father  of  the  celebrated  Watts  was,  in  1672,  imprisoned  for 
attending  at  Southampton  a  meeting  held  by  IVIr  Say,  one  of 
the  Clergy  ejected  on  St  Bartholomew's  day,  and  whose  licence 
under  the  Declaration  of  Indulgence  has  been  noticed  in  a 
previous  page.  In  the  course  of  his  father's  confinement  Watts' s 
sorrowing  mother  was  known  to  have  daily  seated  herself  on 
a  stone  near  the  prison-door,  and  there  suckled  the  future  lyrist 
and  Mentor  of  our  infancies. 

Lord  Keeper  Guilford^,  when  Chief  Justice,  incurred  great 
danger  of  being  prosecuted  for  attendance  at  a  Conventicle. 
A  ]\Ir  Duke,  who  had  a  handsome  house  in  Devonshire,  invited 
the  Chief  Justice  and  his  brother  Judge  in  the  progress  on  the 
Western  circuit  to  pass  a  night  with  him,  an  invitation  which 
they  were  glad  to  accept.  But,  instead  of  getting  a  priest  to 
read  ]5rayer3  before  their  lordships,  he  himself  got  behind  the 
table  in  his  /vail  and  read  a  chapter,  and  then  gave  them  a  long- 
winded  prayer,  after  the  Presbyterian  fashion.  The  Judges  took 
it  very  ill,  but  did  not  think  it  prudent  to  afiront  their  host  in 
his  own  house.  Next  day,  when  the  Judges  came  to  Exeter, 
the  news  had  got  before  them,  that  they  had  been  at  a 
Conventicle,  and  it  was  rumoured  that  the  Grand  Jury  in- 
tended to  present  them  and  all  their  retinue  for  it.  As  the 
Judges  and  their  suite  consisted  of  five  persons  and  upwards, 
they  had  clearly  made  themselves  amenable  to  the  Conventicle 
Act. 

The  persecuting  laws  against  Dissenters  were,  in  the  opinion 
of  the  philosophical  Hume,  the  main  cause  of  their  disaffec- 
tion to  the  Government.  The  prevalence  of  Sectaries  during 
the  reign  of  Cliarles  II.  is  an  additional  example  to  the  mul- 
titude of  instances  in  the  history  of  mankind  of  the  tendency  of 


^  Lord  Keeper  Guilford  had,  throughout  life,  an  aversion  to  Dissenters,  which 
his  biographer  attributes  to  the  circumstance,  that  when  he  was  sent  a  small  child 
to  school,  his  schoolmaster's  wife,  who  was  an  Independent,  used  to  make  him  kneel 
on  her  bed,  and  praj  for  his  distressed  brethren  in  Lreland. 
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religious  persecution  to  propagate  the  supposed  heresies  which 
it  is  designed  to  extinguish.  Among  the  multiplicity  of  proofs 
to  this  effect  in  England  may  be  noticed,  that  Chief  Justice 
Jeffireys  observes  in  the  case  of  Rosewell,  tried  in  1684:  "  There 
is  a  thing  which  is  wonderfully  dangerous :  to  see  the  shoals  and 
crowds  of  people  who  come  to  these  sorts  of  meetings  ;  people  of 
all  sorts  of  mean  trades  and  professions."  Tlie  prevalence  of 
dissent  may  also  be  inferred  from  the  following  public  documents 
indicating  the  difficulty  of  suppressing  it. 

Sheldon,  Archbishop  of  Canterbury,  in  a  letter  to  the  Bishops 
of  his  Province,  dated  Lambeth-house,  May  7,  1670,  writes,  "  It 
hath  pleased  his  Majesty,  and  the  two  Houses  of  Parliament, 
out  of  their  pious  care  for  the  welfare  of  this  Church  and  King- 
dom, by  making  and  publishing  the  late  Act  for  preventing  and 
suppressing  Conventicles,  to  lay  a  hopeful  way  for  the  peace 
and  settlement  of  the  Church,  and  the  uniformity  of  God's 
service  in  the  same ;  it  becomes  us,  the  Bishops,  as  more  par- 
ticularly sensible  of  the  good  providence  of  God,  to  endeavour, 
as  much  as  in  us  lies,  the  promoting  so  blessed  a  work;  and, 
therefore,  having  well  considered  what  will  be  fit  for  me  to  do, 
in  my  particular  diocese,  I  thought  fit  to  recommend  the  same 
counsel  and  method  (which  I  intend,  God  willing,  to  pursue 
myself)  to  your  Lordship,  and  the  rest  of  my  brethren  the 
Bishops  of  my  province,  being  thereunto  encouraged  by  his 
Majesty's  approbation  and  express  direction  in  this  affair.  Your 
Lordship  is  desired  to  recommend  to  the  ecclesiastical  judges 
and  officers,  and  the  clergy  of  your  diocese,  the  case  of  the 
people  under  their  respective  jurisdictions  and  charges,  that  in 
their  several  places  they  do  their  best  to  persuade  and  win  all 
nonconformists  and  dissenters  to  obedience  to  his  Majesty's 
laws,  and  unity  with  the  Church;  and  such  as  shall  be  re- 
fractory, to  endeavour  to  reduce  by  the  censures  of  the  Church, 
or  some  other  good  means  as  shall  be  most  conducing  thereunto: 
to  which  end  I  advise,  that  all  and  every  the  said  ecclesiastical 
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judges  and  officers,  and  every  of  the  clergy  of  your  diocese,  and 
the  churchwardens  of  every  parish,  by  their  respective  ministers, 
be  desired,  in  their  respective  stations  and  places,  that  they 
take  notice  of  all  nonconformists,  holders,  frequenters,  main- 
tainers,  abettors  of  Conventicles  and  unlawful  assemblies,  under 
pretence  of  religious  worship ;  especially  of  the  preachers  and 
teachers  in  them,  and  of  the  places  wherein  the  same  are  held ; 
ever  keeping  a  more  watchful  eye  over  the  cities  and  greater 
towns,  from  whence  the  mischief  is  for  the  most  part  derived 
into  the  lesser  villages  and  hamlets.  And,  wheresoever  they 
find  such  wilful  offenders,  that  then,  with  a  hearty  affection  to 
the  worship  of  God,  the  honor  of  the  King  and  his  laws,  and 
the  peace  of  the  Church  and  Kingdom,  they  do  address  them- 
selves to  the  Civil  Magistrate,  Justices,  and  others  concerned, 
imploring  their  help  and  assistance,  for  preventing  and  suppress- 
ing the  same,  according  to  the  late  said  Act  in  that  behalf 
made  and  set  forth.  I  have  confidence  of  an  advantage  if  we  do 
our  parts,  by  God's  help  and  the  assistance  of  the  civil  power." 
We  find  the  Archdeacon  of  Lincoln  earnestly  desiring  the 
Clergy  of  parishes  within  his  jurisdiction,  to  take  especial 
regard  to  perform  whatsoever  was  required  in  the  Arch- 
bishop's pastoral  letter ;  and  adding,  "  how  you  shall  discharge 
your  duty  therein,  I  shall  expect  an  account  at  the  next 
Visitation." 

The  Middlesex  Justices,  at  the  general  Quarter  Sessions, 
Oct.  14,  1681,  ordered  that  "  all  housekeepers,  within  the  county, 
who  kept  alehouses,  and  other  public  houses  for  entertainment, 
by  virtue  of  any  licence,  and  should  not  go  to  their  parish 
Church,  and  receive  the  Sacrament  according  to  the  practice  of 
the  Church  of  England,  or  should  go  to  any  Conventicle,  should 
have  their  licences  taken  from  them:"  and  further,  that  Church- 
wardens should  not  dispose  of  any  of  the  parish-money  to  poor 
persons  who  frequented  Conventicles,  or  did  not  come  to  the 
parish  Church  and  receive  the  Sacrament  there,  because  such 
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persons  "  ought  not  to  be  reckoned  of  the  Parish."    This  order 
was  rewarded  with  royal  thanks. 

The  Devon  Justices,  in  the  year  1683,  resolved  to  require 
"  in  every  division  of  the  County,  sufficient  sureties  for  the  good 
ahearing  and  peaceable  behaviour  of  all  such  as  they  might 
justly  suspect,  or  receive  any  credible  information  against,  that 
they  have  been  at  any  Conventicles  and  unlawful  meetings,  or 
any  factious  or  seditious  clubs."  And,  further,  that  "being  fully 
satisfied,  as  well  by  the  clear  evidence  of  the  late  horrid  plot 
(the  Rye-House  Plot)  as  by  long  and  sad  experience,  that  the 
nonconformist  preachers  are  the  authors  and  fomenters  of  this 
pestilent  faction,  and  the  implacable  enemies  of  the  established 
government,  and  to  whom  the  late  execrable  treasons,  which 
have  had  such  dismal  effects  in  this  Kingdom,  are  principally  to 
be  imputed ;  and  who,  by  their  present  obstinate  refusing  to  take 
and  subscribe  an  oath  and  declaration,  that  they  do  not  hold  it 
lawful  to  take  up  arms  against  the  King,  and  that  they  will  not 
endeavour  any  alteration  of  government  in  Church  or  State,  do 
necessarily  enforce  us  to  conclude,  that  they  are  still  ready  to 
engage  themselves  (if  not  actually  engaged)  in  some  rebellious 
conspiracy  against  the  King,  it  was  resolved  that  in  every 
parish  in  this  County,  strict  warrants  shall  be  left  in  the  hands 
of  all  Constables,  for  the  seizing  of  such  persons.  And,  as  an 
encouragement  to  all  Officers  and  others  that  shall  be  instru- 
mental in  the  apprehending  of  any  of  them,  so  as  they  may  be 
brought  to  justice,  there  shall  be  given  and  allowed  forty 
shillings,  as  a  reward  for  every  nonconformist  preacher  that  shall 
be  so  secured."  Lamplugh,  bishop  of  the  Diocese,  directed  the 
Clergy  of  Devonshire  to  publish  this  Resolution  in  their  Churches 
on  the  Sunday  next  after  it  should  be  tendered  to  them.  Dr 
Lamplugh  afterwards  proved  scrupulous  about  publishing  in 
Churches  a  Declaration  of  Indulgence^. 

^  Dr  Lamplugh  was  made  Bishop  of  Exeter  in  1676;  he  died  Archbishop  of 
York  in  1 69 1,     In  1688  he  was  one  of  six  Bishops  who  publicly  declared  their 
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The  recital  of  these  persecuting  measures   may  impart  a 

livelier  interest  to  the  perusal  of  Marvell's  beautiful  poem  of  the 

Bermudas:  ^ 

Where  the  remote  Bermudas  ride 
In  th'  ocean's  bosom  unespied, 
From  a  small  boat  that  row'd  along, 
The  list'ning  winds  received  this  song  : 

What  should  we  do  but  sing  His  praise 
That  led  us  through  the  watery  maze, 
Unto  an  isle  so  long  unknown, 
And  yet  far  hinder  than  our  own ! 
He  lands  us  on  a  gi'assy  stage, 
Safe  from  the  storms'  and  prelates^  rage. 
***** 

Thus  sung  they  in  the  English  boat 
An  holy  and  a  cheerful  note ; 
And,  all  the  way,  to  guide  their  chime. 
With  falling  oars  they  kept  the  time. 

As  to  the  prosecution  of  Quakers  in  the  reign  of  Charles  II. 
A  Statute  directed  against  them  was  passed  soon  after  the 
Restoration,  in  the  year  1661  (13th  and  14th  Car.  II.  c.  1).  It 
is  intitled,  "  An  Act  for  preventing  the  mischiefs  and  dangers 
that  may  arise  by  certain  persons  called  Quakers  and  others 

concurrence  in  the  petition  against  reading  James's  Declaration  of  Indulgence  in 
ChurclieSj  but  he  was  not  present  at  the  delivery  of  that  petition,  and  consequently 
lost  the  honor  of  being  handed  down  to  posterity  as  a  patriot  with  the  Seven 
Bishops.  The  practice  of  reading  manifestoes  in  churches  was  not  uncommon  in 
the  reign  of  Charles  II.  When  emanating  from  the  King,  they  had  a  color  in  the 
Rubrick  of  the  Book  of  Common  Prayer,  which  directs  that  "nothing  shall  be 
pubhshed  in  Church  by  the  Minister,  but  what  is  prescribed  by  this  Book,  or 
enjoined  by  the  King."  It  has  been  seen,  in  a  previous  page,  that  the  King's  Decla- 
ration of  his  motives  for  dissolving  his  last  two  Parliaments  was  read  in  churches  ; 
a  profanation  suggested,  it  is  said,  by  Sancroft,  the  Coryphaeus  of  the  Seven 
Bishops,  himself.  {See  Mackintosh's  History,  p.  242  ;  Burnet,  m.  212.)  So  Charles's 
Declaration  on  the  subject  of  the  Rye-House  Plot  was  read  by  the  Clergy  in 
Churches,  shortly  after  the  execution  of  Russell,  in  prejudice  of  Algernon  Sydney 
and  other  prisoners  awaiting  their  trials  for  that  Plot.  In  several  of  the  churches 
a  note  was  handed  to  the  clergyman  in  the  following  terms  : 

You  hypocrites,  forbear  your  pranks, 

To  murder  men,  and  then  give  thanks. 

Forbear  your  tricks,  pursue  no  further. 

For  God  accepts  no  thanks  for  murder. 
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refusing  to  take  lawful  Oaths."  The  Act  contains  graduated 
penalties  for  a  first,  second,  or  third  offence.  The  first  is  for 
refusing  lawful  oaths,  or  persuading  others  to  refuse,  or  writing 
in  defence  of  a  refusal,  or  assembling  to  the  number  of  five  or 
more,  under  pretence  of  religious  worship.  For  this  offence  the 
penalty  is  five  pounds,  for  a  second  offence,  ten  pounds  ;  for  a 
third  offence,  the  offender  is  to  abjure  the  realm,  or  be  subject 
to  transportation ;  jurisdiction  over  offenders  is  given  to  Justices 
of  the  Peace  as  well  as  Judges  of  Assize. 

Of  the  sect  of  Quakers  in  prison  at  the  end  of  the  reign  of 
Charles  II.,  James  II.  at  his  accession,  liberated  twelve  hundred: 
Fox,  in  a  petition  presented  to  Charles  II.,  in  the  year  1662, 
makes  the  following  statements: 
Friend, 

Who  art  the  Chief  Euler  of  these  dominions,  here  is  a  list 
of  some  of  the  sufferings  of  the  People  of  God,  in  scorn  called 
Quakers,  that  have  suffered  under  the  changeable  powers  before 
thee,  by  whom  there  have  been  imprisoned,  and  under  whom 
there  have  suffered  for  good  conscience'  sake,  and  for  bearing 
testimonies  to  the  Truth  as  it  is  in  Jesus,  three  thousand  one 
hundred  and  seventy-three  persons ;  and  there  lie  yet  in  prison 
in  the  name  of  the  Commonwealth,  and  of  Oliver  and  Richard 
the  Protectors,  through  cruel  and  hard  imprisonments,  upon 
nasty  straw,  and  in  dungeons,  thirty-two  persons.  There  have 
been  also  imprisoned  in  thy  name,  since  thy  arrival,  by  such  as 
thought  to  ingratiate  themselves  thereby  with  thee,  three  thou- 
sand sixty  and  eight  persons.  Besides  this,  our  meetings  are 
daily  broken  up  by  men  with  clubs  and  arms,  and  our  friends 
are  thrown  into  waters,  and  trod  upon  till  the  very  blood  gushes 
out  of  them,  the  number  of  which  abuses  can  hardly  be  uttered. 

One  of  the  greatest  things  we  have  suffered  for  formerly, 

was,  because  we  could  not  swear  to  the  Protectors  and  all  the 
changeable  governments,  and  now  we  are  imprisoned,  because  we 
cannot  take  the  Oath  of  Allegiance." 
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Fox,  in  his  Diary,  under  the  year  1674,  mentions  having 
been  imprisoned  for  holding  an  "  opening  and  precious  meeting" 
in  a  barn,  and  that  after  he  had  been  bandied  from  Court  to 
Com-t,  his  conviction  was,  at  last,  brought  before  the  Court  of 
King's  Bench,  where  Sir  Matthew  was  then  presiding.  The 
Conviction  was  quashed  for  informality ;  but  the  prosecutor  and 
his  party  suggested  to  the  Judges  that  they  should  tender  Fox 
the  Oath  of  Allegiance,  alleging  that  he  was  "  a  dangerous  man 
to  be  at  liberty."  But  Hale  said,  "  I  have,  indeed,  heard  such 
reports,  but  I  have  also  heard  many  more  good  reports  of  him," 
and,  to  his  honor,  set  Fox  completely  free,  after  an  imprisonment 
of  a  year  and  two  months. 

On  one  occasion,  Fox  relates,  "  The  Constable  led  me  almost 
a  mile  to  a  Justice,  who  was  a  fierce,  passionate  man.  Upon  the 
Constable  informing  him  that  I  had  preached  in  a  meeting,  the 
Justice  said,  in  an  angry  manner,  '  Do  not  you  know  that  it  is 
against  the  King's  laws  to  preach  in  Conventicles,  contrary  to 
the  Liturgy  of  the  Church  of  England?'  There  was  present  one 
Shad,  (a  wicked  informer,  who  was  said  to  have  broken  gaol 
at  Coventry,  and  to  have  been  burned  in  the  hand  at  London) 
who  stepped  up  to  the  Justice,  and  told  him  that  '  he  had  con- 
victed me  along  with  others  on  the  Act  of  the  22nd  of  King 
Charles  IL'  'What!  you  convict  them!'  said  the  Justice. 
'  Yes,'  said  Shad,  *  I  have  convicted  them,  and  you  shall  convict 
them  too  on  that  Act.'  With  that  the  Justice  was  more  angry, 
and  said,  *  You  teach  me  I  What  are  youf  I'll  convict  them  of 
a  riot.'  The  informer  hearing  that,  went  away  in  a  fret.  The 
Justice  said,  that  he  would  send  me  to  Newgate,  and  '  I  might 
preach  there.'  He  bid  the  Constable  take  me  away,  and  he 
would  make  a  mittimus  to  send  me  to  prison  when  he  had  dined." 
The  Constable  called  for  the  mittimus  after  the  Justice's  dinner, 
but  was  told  to  call  again  after  the  evening  service,  which  he 
did,  but  was  then  told  by  the  Justice  that  he  might  let  his 
prisoner  go.     It  would  appear  that  the  Justice,  probably  fearing 
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the  penalty  imposed  by  the  Act  on  magistrates  neglecting  to 
execute  it,  had  fined  Fox :  for  the  next  day  meeting  with  one 
Gilbert  Latey,  he  asked  him,  *'  If  he  would  pay  twenty  pounds  for 
Fox's  fine?"  Latey  answered  "No."  "Then"  said  the  Justice, 
"  I  am  disappointed ;  for  being  but  a  lodger,  I  cannot  come  by 
his  fine,  and  being  of  ability  himself,  I  cannot  lay  his  fine  on 
any  other." 

Again,  Fox  writes,  "One  First-day  it  was  upon  me  to  go 
to  the  meeting  at  the  Savoy ;  The  Lord  opened  many  precious 
things  in  me  which  I  declared  amongst  the  people.  As  I  was 
speaking  in  the  power  of  the  Lord,  suddenly  the  Constables, 
with  the  rude  people  came  in  like  a  sea.  One  of  the  Constables 
said  to  me,  '  Come  down!'  I  asked  him,  '  Art  thou  a  Christian?' 
He  at  length  plucked  me  down  and  bid  another  man  with  a  stafi" 
carry  me  to  prison.    I  was  in  a  great  perspiration." 

Fox  relates  the  particulars  of  an  examination  he  underwent 
before  Justice  Twysden,  affording  an  undesigned  coincidence 
with  the  representations  of  Twysden' s  passionate  disposition 
from  other  relators.  It  was  this  Judge  who  repulsed  Bunyan's 
wife  with  harsh  language,  when  she  applied  to  him  as  one  of  the 
Judges  of  Assize  on  behalf  of  her  imprisoned  husband,  and 
when  she  met  with  humane  sympathy  from  Hale.  Saunders, 
afterwards  Chief  Justice,  and  one  of  the  most  eminent  of  legal 
reporters,  in  recording  Twysden's  judgments  often  observes 
that  they  were  delivered  by  the  learned  Judge  in  furore,  totis 
virihits,  or  using  other  expressions  to  denote  Twysden's  fiery 
temper^.  Fox  writes,  "  On  the  14th  of  March,  1663,  being 
brought  before  Judge  Twysden  at  the  Assizes,  he  asked  whether 
I  would  swear  or  not  ?  I  answered,  We  have  the  word  of  a  King 

'^  Twysden  is  supposed  to  liave  put  an  end  to  the  practice  of  the  judges  riding 
in  their  robes  on  horseback  to  Westminster  Hall  on  the  first  day  of  each  term.  On 
the  last  occasion  of  such  a  cavalcade,  it  was  led  by  Lord  Chancellor  Shaftesbury  ; 
when  Twysden,  all  robed,  fell  from  his  horse  into  the  mire.  This  was,  probably, 
owing  to  his  impetuosity  of  temper,  and  not  applying  to  himself  the  famous 
admonition  given  to  a  younger  man : 

Parce,  senex/  stimulis,  et  fortius  utere  loris. 
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for  tender  consciences.  Then  I  asked  the  Judge  if  he  owned  the 
King,  *  Yes,'  said  he,  '  I  do  own  the  King.'  Why  then,  said  I, 
do  thou  not  observe  his  Declaration  from  Breda,  and  his  pro- 
mises made  since  he  came  into  England,  that  no  man  should  be 
called  in  question  for  matters  of  religion,  so  long  as  he  lived 
peaceably.  Upon  this  he  was  moved,  and  looking  angrily  at 
me,  said,  '■Sirrah!  will  you  swear?'  I  told  him  I  was  none  of 
his  Sirrahs,  I  was  a  Christian,  and  for  him,  an  old  man  and  a 
judge  to  sit  there,  and  give  nicknames  to  prisoners,  it  did  not 
become  either  his  grey  hairs  or  his  office.  'Well,'  said  he, 
'I  am  a  Christian  too.'  Then  do  Christian  works  said  I. 
'  Sirrah ! '  said  he,  '  thou  thinkest  to  frighten  me  with  thy 
words.'  Then,  looking  aside,  he  said,  '  Hark !  I  am  using  the 
word  Sirrah  again,'  and  so  checked  himself.  I  said,  I  spoke  to 
thee  in  love,  for  that  language  did  not  become  thee,  a  Judge. 
'  And  I  speak  in  love  to  thee  too,'  said  he.  But,  said  I,  love 
gives  no  nicknames.  Then  he  roused  himself  up,  and  said, 
'I  will  not  be  afraid  of  thee,  George  Fox,  thou  speakest  so 
loud,  thy  voice  drowns  mine,  I  must  call  for  three  or  four  criers 
to  drown  thy  voice,  thou  hast  good  lungs  ^.'  " 

Although  nothing  can  justify  the  persecution  of  Fox,  his 
demeanor  was  often  calculated  to  irritate  his  persecutors.  He 
would  tell  an  officer  of  guards  sent  to  disperse  a  meeting, 
"Saul!  Saul!  why  persecutest  thou  me?  it  is  hard  to  kick 
against  that  which  pricks  thee."  He  told  a  Judge  that  the  Bible 
commanded  men  not  to  swear,  and  asked,  why  he  did  not 
imprison  the  Bible  ?  He  indulged  liberally  in  such  taunting  ex- 
pressions as  "  steeple-house  worship,"  "  common-prayer  priest," 
' '  a  sprinkling^ '  (for  baptism) .  He  once  refused  the  offer  of  a  pardon, 
because,  he  said,  it  would  procure  him  only  a.  fleshly  liberty. 

^  The  word  sirrah  /  which  Johnson  defines  "  a  compellation  of  reproach  and 
insult,"  is  often  used  by  Shakspere ;  as  when  Jack  Cade,  in  speaking  to  the  Clerk 
of  Chatham,  says,  "Come  hither,  sirrah/  I  must  examine  thee."  Fox,  in  a 
"  Letter  to  the  Judges  of  the  whole  World,"  takes  pains  to  shew  that  characters  in 
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When  the  text  of  Statutes  might  not  appear  in  point,  for  the  pur- 
pose of  religious  persecution,  the  Common  Law,  that  never  failing 
resource  with  bad  Judges  at  a  pinch,  was  invoked.  In  the  famous 
case  of  the  prosecution  of  the  Quakers,  Penn  and  Mead,  which 
gave  occasion  to  the  proceedings  which  have  established  the 
immunity  of  Jurymen,  the  prisoners  were  indicted,  at  Common 
Law  for  preaching  in  the  open  street  called  Gracechurch  street 
to  a  tumultuous  assembly.  Penn  put  several  questions  to  the 
Recorder  who  tried  him  touching  the  Common  Law,  which 
might  puzzle  the  learned  Judges  of  the  present  day.  Upon  his 
asking  upon  what  law  his  indictment  was  founded,  the  following 
dialogue  ensued : 

Recorder.    Upon  the  Common  Law. 

Penn.    Where  is  that  Common  Law? 

Recorder.  You  must  not  think  that  I  am  able  to  run  up  so 
many  years,  and  over  so  many  adjudged  cases,  which  we  call 
Common  Law,  to  answer  your  curiosity. 

Penn.  This  answer,  I  am  sure,  is  very  short  of  my  question ; 
for  if  it  be  common,  it  should  not  be  so  hard  to  produce. 

The  Recorder  imposed  a  fine  of  forty  marks  upon  each  of  the 
prisoners  for  a  contempt  of  Court  in  not  pulling  off  their  hats. 
Penn  said  that  they  came  into  Court  with  their  hats  taken  off, 
and  that  they  were  put  on  again  by  order  of  the  Bench,  and 
therefore,  "not  we,  but  the  Bench  should  be  fined." 

Penn  had  been  habituated  to  imprisonment  in  the  reign  of 
Charles  II.  It  was  during  an  imprisonment  in  the  Tower  that 
he  wrote  his  book,  which  has  gone  through  many  editions,  called 
"No  Cross,  no  Crown."  After  his  memorable  acquittal,  he  was 
again  taken  into  custody  for  a  breach  of  the  "Conventicle  Act;" 
but,  upon  failure  of  the  requisite  evidence,  the  usual  course  with 


scripture  forebore  from  calliug  names,  such  as  sirrah!  He  instances  that  Pharaoh, 
Jeremiah,  and,  amongst  others,  that  Demetrius  the  coppersmith,  at  Ephesus,  did 
not  call  Paul  sirrah!  but  Paul.  Ananias,  Felix,  Festus,  Agrippa,  all  abstained 
from  calling  Paul  a  sirrah  I 
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Quakers  was  adopted,  by  tendering  him  the  Oath  of  Allegiance. 
On  his  refusal  to  swear,  he  was  imprisoned  in  Newgate  for  six 
months.  During  his  confinement  he  wrote  a  book  against  the 
religious  intolerance  of  the  times,  intitled  "  The  Great  Case  of 
Liberty  of  Conscience  once  more  debated  and  defended  by  the 
authority  of  reason,  scripture,  and  antiquity." 

It  would  seem  from  the  trial  of  three  Quakers  in  1662,  re- 
ported in  the  State  Trials,  that,  notwithstanding  the  Act  against 
Quakers  of  Charles  II.,  they  continued  to  be  occasionally  pro- 
ceeded against  by  indictment  under  a  Statute  of  James  I.,  for  not 
taking  the  Oath  of  Allegiance  or  Obedience  which  that  Statute 
prescribes.  In  this  case,  the  mouths  of  the  prisoners  were  stop- 
ped with  a  dirty  cloth  at  the  command  of  the  Judge.  They 
were  found  guilty,  and  sentenced,  under  the  Statute  of  James  I., 
to  the  penalties  of  a  PrcBmunire. 

As  to  the  condition  of  Jews  in  the  reign  of  Charles  II.,  their 
Status,  according  to  the  law  "as  it  stood,"  was  sufficiently 
lamentable ;  but  owing  to  their  numbers  being  insignificant,  and 
their  not  being  implicated  in  the  contending  factions  whereby  the 
State  was  torn,  they  appear  to  have  escaped  any  "  practical 
oppression"  on  account  of  their  religion.  The  legal  history  of 
the  Jews  in  England  is  one  of  great  curiosity.  They  had  been 
banished  from  the  Country,  by  Proclamation,  in  the  reign  of 
Edward  I.  Their  return  to  England,  after  an  exile  of  nearly 
four  centuries,  was  permitted  by  Oliver  Cromwell,  who  therein 
responded  to  the  invocation  of  Milton,  by  achieving  a  victory 
of  peace  no  less  renowned  than  of  war.  When  the  Jews  left 
England,  their  condition  was  that  of  Bondmen  or  Serfs  of  our 
Kings,  being  used  by  them,  as  Prynne  writes,  "  as  sponges,  to 
make  them  gripe  what  they  could  from  others,  and  then  squeez- 
ing it  from  them  into  their  own  treasuries."  When  the  Jews 
returned,  villenage  had  imperceptibly  to  the  eye  of  history  be- 
come extinguished :  nevertheless,  according  to  Lord  Coke  and 
other  legal  authorities,  they  had,  independently  of  their  serfdom, 
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been  pronounced  to  be  infidels  under  "  divine  ultion,  and  per- 
petui  inimici,  against  whom  this  Christian  nation  must  be  always 
at  war,  as  against  the  Devil,  of  whom  all  Jews  and  other  infidels 
were  the  servants." 

Pepys  mentions  that  he  went  with  his  wife  to  a  Jewish 
Synagogue  on  the  14th  of  December,  1663.  Their  legal  con- 
dition after  the  Restoration,  and  during  the  reign  of  Charles  II., 
by  the  law  "as  it  stood,"  may,  perhaps,be  collected  from  the  argu- 
ments in  the  great  case  of  Monopolies,  concerning  the  validity 
of  a  Charter  of  exclusive  trade  that  had  been  granted  to  the  East 
India  Company.  That  case  was  elaborately  argued  in  the  year 
1684,  (36th  of  Car.  II.). 

In  the  case  of  Monopolies,  the  Attorney-General,  Sir  Robert 
Sawyer,  and  the  Solicitor-General,  Sir  John  Finch  (afterwards 
Earl  of  Nottingham),  both  argue  that  a  patent  of  exclusive  trade 
to  the  East  Indies  was  no  infringement  of  the  law  of  Monopolies, 
because  it  was  a  trade  in  which  no  Subjects  of  this  realm  could 
engage  without  the  King's  licence,  the  natives  of  India  being 
infidels,  and,  therefore,  enemies.  To  make  out  this  point  they 
relied  mainly  on  the  treatment  of  Jews  in  England  before  their 
banishment;  the  Jews,  they  contended,  were  mulcted  by  our 
Kings,  and  afterwards  banished  by  Edward  I.,  because,  being 
infidels,  they  were  enemies,  and  allowed  to  remain  in  England 
and  to  enjoy  property  there  only  at  the  King's  will,  just  as  the 
subjects  of  a  Christian  King  at  open  war  with  England  might 
do,  under  royal  permission,  by  a  safe-conduct.  The  Law  Officers 
said,  with  regard  to  an  "  endeavour  to  exempt  infidels  from  being 
enemies,  the  defendant's  counsel  have  a  difficult  task,  in  rowing 

against  the  stream  of  the  laws  in  all  Christian  countries." 

"  The  King's  title  to  the  real  and  personal  estates  of  the  Jews  in 
England  is  asserted  by  judgment  of  the  highest  Court  of  Judica- 
ture in  England." "An  Infidel,  though  born  in  England,  is 

not  inheritable ;  if  he  should,  the  land  might  soon  be  overrun 
with  Jews  and  Infidels ;  so  that  neither  denization  nor  birth  did 
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alter  the  state  of  Jews  as  to  inheritances ;  but  they  remained  only 

aliens  under  safe-conduct^ "  Infidels  are  to  be  looked  upon  as 

enemies,  not  only  in  a  spiritual  sense,  but  are  to  be  so  treated  in 

law." "That all  Infidels  are  aliens  and  enemies  in  respect  of 

their  property,  is  to  be  gathered  firom  records  of  releases  by  the 
King  of  debts  owing  to  Jews."..."  The  King's  title  to  the  lands, 
debts,  and  personal  estates  of  Jews,  after  the  King  had  deter- 
mined their  safe-conduct  by  banishing  them  out  of  the  realm  as 
Infidels,  plainly  appears ;  and  those  dark  records  are  relieved  in 
some  measure  from  their  obscurity  by  the  constant  tenor  of  the 

Common  Law  ever  since." "The  principles  of  Law  upon 

which  Jews  were  proceeded  against  are  as  clearly  laid  down  in 
our  Law  Books  as  any  point  of  Law  we  have." 

The  Jews  afford  a  singular  instance  not  only  of  a  change  of 
Common  Law,  (of  which  there  are  many  strange  examples)  but 
of  the  desuetude  of  Statutes,  or,  at  least,  of  their  evasion  by 
implication.  The  rights  of  Jews  to  land  and  personalty  inde- 
pendently of  any  claim  by  the  Crown,  and  their  title,  when  bom 
in  this  Country,  to  the  privileges  of  natural  bom  Subjects,  came, 
in  the  course  of  time,  to  be  tacitly  recognised.  Not  only  do  Coke 
and  Fleta  shew  that,  by  the  Common  Law,  if  a  Christian  mar- 
ried a  Jew,  the  offender  was  to  be  burned ;  but  by  the  Statute 
De  Judaismo,  "  Every  Jew  that  is  past  seven  years  of  age  shall 
wear  a  badge,  in  form  of  two  tables  of  yellow  taffety,  six  fingers 
long,  and  three  fingers  broad,  upon  his  upper  garment."  By 
the  same  Statute  Jews  are  allowed  to  converse  with  Christians, 
but,  upon  no  pretence  to  be  levant  and  cou^hant  (a  law  term  ap- 
plicable to  trespassing  cattle)  among  them.  This  Statute  was 
not  repealed  till  the  Act  prepared  by  the  Criminal  Law  Commis- 
sioners in  the  present  reign,  (9th  and  10th  Vict.  c.  59,)  whereby, 
in  the  judgment  of  Serjeant  Stephen,  the  "  triumph  of  toleration 
has  been  consummated  ^" 

^  See,  further,  on  the  English  law  concerning  Jews,  First  Report,  Second 
Series,  of  the  Criminal  Law  Commissioners ;  Prynne's  Demurrer  to  the  Jews'  remitter 

k2 
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One  Act  conducive  to  liberty  of  conscience  was  passed  in  the 
reign  of  Charles  II.,  which  has  been  made  the  most  of  in  claim- 
ing for  that  reign  the  ajopellation  of  the  era  of  good  laws.  It  is 
the  Act  for  abolishing  the  writ  De  HcBretico  comhurendo.  There 
is  an  argument  by  Hobbes,  who  had  some  personal  fears  upon 
the  subject  on  account  of  his  book  called  the  Leviathan,  to  shew 
that  this  Writ  had  been  abolished  by  implication  before  the 
reign  of  Charles  II.,  and  fell  with  the  old  Statutes  against  the 
Lollards  upon  which  it  was  founded ;  but  Hale  seems  to  have 
been  of  opinion  that  a  person  might,  by  Law  as  it  stood,  have 
been  burned  alive  for  heresy  until  so  late  as  the  twenty-ninth 
year  of  the  reign  of  Charles  II.  No  heretic,  however,  had  been 
burned  in  England  since  two  Arminians  in  the  reign  of  James  I., 
and  Charles  II.  had  not  evinced  any  propensity  for  imitating 
upon  earth  (as  the  panegyrists  of  the  Writ  used  to  say)  the 
particular  species  of  punishment  awaiting  heretics  in  another 
world.  The  occasion  of  the  Act  for  the  abolition  of  the  writ 
De  hceretico  comhurendo,  was  a  temporary  one,  viz.  the  prospect 
of  a  Popish  Successor  on  the  Throne,  who,  by  dint  of  his 
religion,  was  believed  to  be  partial  to  stakes  and  faggots. 
Protestants  may  have  entertained  sincere  fears  of  prospective 
burning ;  possibly,  also,  the  Leaders  of  the  Country  Party  may 
have  thought  that  the  bruiting  of  the  Act  was  calculated  to  alarm 
the  public  and  prepare  it  for  a  Bill  of  Exclusion.  The  Statute, 
for  fear  of  its  appearing  to  be  radically  tolerant,  contains  a  saving 
of  Ecclesiastical  Jurisdiction  in  cases  of  "  atheism,  blasphemy, 
heresy  or  schism,  and  other  damnable  doctrines  and  opinions." 

after  tlieir  long  discontinuance  in  England;  Mr  Blunt's  and  Mr  Goldsmid's  Pam- 
phlets ;  Barrington  on  the  Statute  DeJudaismo;  Madox's  History  of  the  Exchequer ; 
Tucker's  History  of  the  Naturalization  BUI;  Tovey's  Anglia  Judaica.  The  number 
of  Jews  who  left  England  in  the  time  of  Edward  I.  has  been  estimated  between 
fifteen  and  sixteen  thousand;  the  number  in  England  (1830)  at  twenty-seven  thou- 
sand; enough  by  their  literality  to  have  marred  the  poetical  fiction  of  Dryden's 
Ahsalom  and  Achitophel,  in  which  poem  London  is  called  Jerusalem,  and  mention 
is  made  of  a  Jewish  Lord  Mayor,  Jewish  Sheriflfe,  and  a  Jury  packed  with  Dissent- 
ing Jews,  as  manifestly  metaphorical. 
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Though  the  abolition  of  the  Writ  has  most  probably  not  saved 
a  single  heretic  from  the  flames,  yet  it  was  a  step  towards  the 
perfection  of  the  Constitution,  whereby,  according  to  the  Law  as 
it  stood  at  the  close  of  the  reign  of  Charles  II.,  none  hut  women 
for  their  crimes  could  be  burned  alive. 

The  popular  anticipation  of  stakes  under  a  Popish  Successor 
towards  the  close  of  the  reign  of  Charles  II.,  may  be  collected 
from  Lord  Russell's  gladness,  that  he  fell  by  the  aoce  and  not  by 
fire,  and  from  Andrew  Marvell : 

Moi'e  dreadful  fires  approach  your  falling  town, 
Than  those  which  turn'd  your  stately  structures  down, 
Such  fatal  fires  as  once  in  Smithfield  shone. 
***** 

If  e'er  he  be  King,  I  know  Britain's  doom. 

We  must  all  to  the  stake,  or  be  converts  to  Rome. 

The  Toleration  of  Dissenters  commenced  earlier  than  that 
of  the  Catholics;  the  first  step  in  this  meritorious  cause  was 
the  Toleration  Act  of  William  and  Mary.  Locke,  in  a  letter  to 
a  friend  concerning  that  Act,  writes,  that  it  was  framed  "  Non 
ea  forsan  latitudine,  qua  tu,  et  tui  similes,  veri,  et  sine  ambitione 
veri,  Christiani  optarent;  sed  aliquid  est  prodire  tenus.  His 
initiis  jacta  spero  sunt  libertatis  et  pacis  fundamenta,  quibus 
stabilienda  olim  erit  Christi  Ecclesia."  The  Toleration  Act 
legalised  registered  Conventicles  with  open  doors;  it  rendered 
Dissenters  no  longer  criminals  in  the  eye  of  the  law,  from  which 
various  consequences  followed,  that  are  not  specified  in  the  Act. 
Persecution  of  Dissenters  was  revived  in  the  latter  period  of 
the  reign  of  Anne  by  the  Schism  and  Occasional  Conformity  Acts, 
which  proceeded  from  the  same  intolerant  spirit  that  had  ani- 
mated the  legislature  of  Charles  11.  These  Acts,  however,  were 
repealed  at  the  accession  of  the  House  of  Hanover.  Since  which 
period  Liberty  of  Conscience  in  England  has  obtained  consider- 
able relief,  and  been  subjected  to  no  outrages  from  the  enact- 
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ments  of  the  Legislature  \  Not  long  after  the  end  of  the  reign 
of  George  II.,  it  was  adjudged  bj  the  House  of  Lords,  upon  the 
broadest  principles  of  toleration  laid  down  by  Lord  Mansfield, 
that  Nonconformity  with  the  Established  Church  is  not  an 
ofience  connived  at,  but  is  recognised  by  Law. 

If  the  relaxation  of  persecuting  Laws  on  the  score  of  religion 
may  appear  to  have  been  dealt  out  in  this  Country  in  a  very 
tardy  and  niggardly  manner,  and,  as  regards  Roman  Catholics 
at  least,  with  much  reluctance ;  the  cause  may  be  explained,  not 
solely  on  the  supposition  of  national  bigotry  and  intolerance,  but, 
in  part,  by  reference  to  circumstances  of  political  history.  There 
may  be  much  weight  also  due  to  the  representations  of  Burke  on 
this  subject,  in  a  speech  to  the  Electors  of  Bristol ;  though,  it 
is  gratifying  to  reflect,  that,  since  his  time  Toleration  has  become 
a  more  prominent  feature  in  our  Constitution.  "  We  have  left," 
said  Burke,  "  this  good  work  in  the  rude  unfinished  state  in 
which  good  works  are  commonly  left,  through  the  tame  circum- 
spection with  which  a  timid  prudence  so  frequently  enervates 
beneficence.  In  doing  good  we  are  generally  cold,  and  languid 
and  sluggish;  and,  of  all  things,  afraid  of  being  too  much  in 
the  right.  But  the  works  of  malice  and  injustice  are  quite  in 
another  style.  They  are  finished  with  a  bold  masterly  hand ; 
touched  as  they  are  with  the  spirit  of  those  vehement  passions 
that  call  forth  all  our  energies  whenever  we  oppress  and  per- 
secute." 

II.    Religious  Disabilities. 

Blackstone  adduces  as  examples  of  the  vigor  at  which  the 
Constitution  had  arrived  in  the  reign  of  Charles  II.,  the  Cor- 
poration and  Test  Acts,  which,  he  writes,  "  secure  both  our  civil 
and  religious  liberties."     Fox  omits  this  point  of  panegyric  on 

,  1  A  detailed  account  of  the  relief  afforded  at  different  periods  in  the  profession 
and  exercise  of  religion,  to  sectaries  of  various  denominations,  will  be  found  in  the 
first  of  the  second  series  of  Reports  of  the  Criminal  Law  Commissioners. 


LIBERTY  OF   CONSCIENCE.  135 

the  reign  of  Charles  II.  In  the  year  1790,  he  had  moved,  in  the 
House  of  Commons,  for  the  repeal  of  the  Test  and  Corporation 
Acts.  In  one  of  the  most  eloquent  of  his  speeches,  he  designated 
these  acts  as  oppressive,  and  dictated  by  a  spirit  of  intolerance 
and  persecution ;  he  pointed  out  the  injustice  of  their  principle, 
in  adopting  an  indirect  political  test  by  means  of  a  religious 
test,  and  disqualifying  a  large  portion  of  the  Community  to  their 
own  injury  and  to  depriving  the  State  of  their  services,  not  for 
their  conduct  but  for  their  religious  opinions.  On  the  Sacra- 
mental Test,  he  observes,  "What!  was  any  specific  mode  of 
administering  the  Lord's  Supper  to  be  considered  as  a  Comer- 
stone  of  the  Constitution  ?  A  Constitution  with  such  a  rotten 
foundation,  is,  in  my  opinion,  not  worth  preserving." 

(a)     Corporation  Act. 

In  the  Corporation  Act,  a  religious  test  is  combined  with  a 
political  test.  The  Act,  though  plainly  indicative  of  vindictive 
feelings  towards  Dissenters,  would  seem  to  have  been  passed 
mainly  because  it  was  an  effectual  means  of  excluding  persons 
inimical  to  the  Restoration  from  offices  in  Corporations  by 
means  of  which  they  might  do  the  new  government  disservice, 
especially  in  the  matters  of  elections  for  Members  of  Parliament, 
and  of  returns  of  Juries. 

At  the  period  of  the  Restoration,  religious  opinion  was  really 
a  practical  test  of  political  attachment  or  disaffection  to  govern- 
ment. Lord  Clarendon,  therefore,  in  promoting  the  Corporation 
Act,  may  have  urged  for  his  royal  master  the  excuse  of  Dido : 

Res  dura,  et  regni  novitas  me  talia  cogunt 
Moliri. 

But  to  regard  this  Act  as  a  permanent  bulwark  of  the  Consti- 
tution would  be  to  assume  a  perpetuity  of  bad  government, 
which  should  never  reconcile  Dissenters  to  a  monarchy,  even 
after  the  revival  of  a  Commonwealth  had  been  abandoned,  and 
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although  they  were  not  otherwise  goaded  to  disaffection  by  reli- 
gious persecution. 

The  Corporation  Act  of  1661,  (13th  Charles  II.  Stat.  2.  ch.  1,) 
was  passed  at  the  hey-day  of  the  Restoration,  in  the  first  session 
of  the  first  Parliament  called  by  Charles  II.,  and  which  was  filled 
with  Cavaliers  devoted  to  the  King,  and  the  Church  Establish- 
ment, who  hated  and  feared  the  Dissenters,  and  had  suffered  a 
long  score  of  injuries  to  be  retaliated. 

The  title  of  the  Act  is  "An  Act  for  the  well  governing 
and  regulating  of  Corporations:"  and  its  significant  Preamble: 
"  Whereas  questions  are  likely  to  arise  concerning  the  validity 
of  elections  of  Magistrates,  and  other  officers  and  members  in 
Corporations,  as  well  in  respect  of  removing  some,  and  placing 
others,  during  the  late  troubles,  contrary  to  the  true  intent  and 
meaning  of  their  charters  and  liberties  ;  and  to  the  end  that  the 
succession  in  such  Corporations  may  be  most  probably  per- 
petuated in  the  hands  of  persons  well  affected  to  his  Majesty 
and  the  established  government,  it  being  too  well  known,  that, 
notwithstanding  all  his  Majesty's  endeavours,  and  unparalleled 
indulgence  in  pardoning  all  that  is  past,  nevertheless  many  evil 
spirits  are  still  working." 

Under  the  provisions  of  the  Act,  Commissioners  were  appointed 
who  had  the  power  of  placing  and  displacing  Corporate  Officers 
of  every  description,  as  they  should  "  deem  expedient  for  the 
public  safety,"  until  the  25th  of  March,  1663.  A  qualification 
for  office  was  provided,  whereby  Corporate  Officers  should  all 
have  taken  the  Sacrament  of  the  Lord's  Supper,  "  according  to 
the  rites  of  the  Church  of  England,"  within  one  year  next  before 
their  elections,  and,  upon  being  elected,  should  take  the  oaths  of 
allegiance  and  of  supremacy,  and  the  following  oath :  ''  I,  A.  B., 
do  declare  and  believe  that  it  is  not  lawful,  upon  any  pretence 
whatsoever,  to  take  arms  against  the  King,  and  that  I  do  abhor 
thjlt  traitorous  position  of  taking  arms  by  his  authority  against 
his  person,  or,  against  those  that  are  commissioned  by  him : " 
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besides  subscribing  a  Declaration  against  the  Solemn  League 
and  Covenant. 

It  is  to  be  noticed  that  the  Corporation  Act  affords  the  earliest 
instance  of  the  imposition  of  the  Oath  of  Non-resistance.  Locke 
writes  with  regard  to  it :  "  The  first  step  was  made  in  the  Act  for 
regulating  Corporations ;  wisely  beginning  that  in  those  lesser 
governments  which  they  meant  afterwards  to  introduce  upon  the 
government  of  the  nation ;  so  that  many  of  the  wealthiest  and 
soberest  men  are  still  kept  out  of  the  Magistracy  of  those  places." 
With  regard  to  the  Commissioners,  they  held  a  species  of  dicta- 
torship from  the  19th  of  December,  1661,  to  the  25th  of  March, 
1663,  after  which  time  it  was  hoped  that  the  Mayors,  Sheriffs 
and  other  officers  they  had  appointed,  would  have  been  able  to 
hand  down  the  torch  of  loyalty  in  full  blaze  to  successors  whose 
elections  they  should,  by  virtue  of  their  offices,  have  secured 
for  the  Court. 

Notwithstanding  London  had  been  illuminated  in  all  its 
streets  and  purlieus  with  the  burning  of  rumps^,  and  the  re- 
publican inscription  under  the  niche,  where  had  stood  the  statue 
of  Charles  I.  in  the  Royal  Exchange,  had  been  effaced  by  the 
whitewasher,  the  Corporation  of  London  appears  to  have  afforded 
early  symptoms  of  refractoriness,  which  might  have  made  the 
Church  party  at  least  desirous  of  exchanging  its  officers  for  others 
professing  more  reverence  for  Bishops.  Thus  Pepys,  in  his 
Diary,  under  the  date  of  the  20th  of  March,  1661,  writes,  "The 
great  talk  of  the  town  is,  the  strange  election  that  the  City  of 
London  made  yesterday  for  Parliament  men ;  viz.  Fowke,  Love, 
Jones  and  Thompson,  men,  that  so  far  from  being  episcopal,  are 
thought  to  be  Anabaptists;  and  chosen  with  a  great  deal  of 

^  See  graphic  descriptions  of  the  burning  of  the  rumps  in  Pepys's  Diary, 
February  ii,  i66o,  and  in  Hudibras;  of  the  King's  entry  into  London,  in  Claren- 
don, and  in  Evelyn.  Clarendon,  in  detailing  the  particulars  of  the  King's  proces- 
sion, mentions  his  knighting  the  J/ayor  and  all  the  Aldermen  of  London,  an  "honor 
abundantly  welcome  to  their  wives."  He  slily  throws  out,  "The  joy  was  universal ; 
and  whosoever  was  not  pleased  at  heart,  took  the  m^re  care  to  appear  as  if  he  was." 
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zeal,  in  spite  of  the  other  party  that  thought  themselves  so 
strong ;  calling  out  in  the  Hall,  '  No  Bishops !  No  Bishops ! ' 
It  do  make  people  to  fear  it  may  come  to  worse  by  being 
an  example  to  the  country  to  do  the  same.  And,  indeed,  the 
Bishops  are  so  high,  that  very  few  do  love  them." 

The  Corporation  Act,  by  means  of  its  Commissioners,  its 
Sacramental  test,  and  oath  of  Non-resistance,  may  have  secured 
for  a  few  years  at  the  commencement  of  the  reign  of  Charles  II. 
the  means,  through  compliant  Sheriffs,  of  returning  venal  or 
biassed  juries.  There  was,  very  probably,  truth  in  the  complaint 
of  Sir  Henry  Vane,  wlio  was  found  guilty  of  high  treason,  in 
mockery  of  justice,  by  a  Middlesex  Jury,  on  the  second  of  June, 
1662,  the  year  after  the  passing  of  the  Corporation  Act.  "  Six 
moderate  men  that  were  like  to  consider  of  what  they  did,  before 
they  would  throw  away  my  life,  were  summoned  to  be  of  my 
petty  jury ;  which,  the  King's  counsel  hearing,  writ  a  letter  to 
one  of  the  Sheriffs  not  to  summon  them ;  and  a  new  list  was 
made  the  night  immediately  before  the  day  of  verdict,  on  pur- 
pose that  I  might  not  have  any  knowledge  of  them  till  pre- 
sented to  my  view  and  choice  in  Westminster  Hall." 

After  the  lapse  of  a  few  years,  it  was  found  that  the  Corpo- 
ration Act  was  far  from  accomplishing  the  chief  objects  proposed 
by  its  authors.  It  appeared  that  the  Opponents  of  Government 
still  retained  the  chief  influence  in  Corporations  during  the 
greatest  part  of  the  reign  of  Charles  II.  Dissenters  scrupled 
not  to  take  the  oath  of  passive  obedience,  nor,  in  many  instances, 
to  conform  to  the  taking  of  the  Sacrament,  once  in  their  lives, 
according  to  the  rites  of  the  established  Church.  Bethell  and 
Cornish,  the  famous  Whig  Sheriffs  for  London,  on  being  elected, 
vacated  their  offices  in  order  that  they  might  take  the  Sacrament, 
and  were  re-elected  in  a  week  afterwards.  In  process  of  time, 
also,  religious  dissent  came  to  be  no  longer  a  sure  touchstone  of 
political  opinions.  A  variety  of  causes  co-operated  in  the  for- 
mation of  a  numerous  political  party  called  the  "  Country  Party," 
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embracing  Indeed  most  Dissenters,  but  united  by  other  ties  than 
those  of  religion.  And  thus  many  persons  came  to  be  elected 
to  Corporate  offices,  who  were  hostile  to  the  government,  but 
who  were  not  Dissenters,  and  who  took  the  Sacrament  on  their 
knees  by  preference.  Even  the  Earl  of  Shaftesbury,  whose  worst 
enemies  never  accused  him  of  frequenting  Conventicles,  aspired 
to  be  Lord  Mayor,  and  rejoiced  in  the  sobriquet  of  Alderman 
Shaftesbury. 

During  a  considerable  portion  of  the  reign  of  Charles  II., 
and  throughout  the  prosecutions  for  the  Popish  Plot\  there  is 
reason  to  believe  that  the  Whig  Sheriffs  exercised  gross  partiality 
in  the  panels  of  Juries,  though,  in  some  instances,  their  conduct 
may  have  been  palliated  by  its  effects  in  saving  innocent  men 
from  the  clutches  of  a  Scroggs,  a  Pemberton,  or  a  North.  It 
is  for  these  abuses  of  corporate  power  that  the  Tory  writers 
are  loud  in  their  vituperation,  especially  animadverting  on  what 
they  called  the  Monster  Ignoramus,  whom  they  represent  to  have 
reigned  in  London  and  Middlesex  during  the  years  1680,  1681, 
1682,  under  the  shrievalties  of  Bethell  and  Cornish,  and  of 
Pilkington  and  Shute.  These  four  Whig  Sheriffs  were  after- 
wards punished  unrighteously,  but  not  for  their  unrighteousness; 
the  head  of  Cornish  was  affixed  on  Guildhall.  Alluding  to 
Bethell,  under  the  name  of  Shimei,  Dryden  writes,  in  his  Absalom 
and  AcMtophel : 

If  any  durst  his  factious  friends  accuse, 
He  pack'd  a  jury  of  dissenting  Jews, 
Whose  fellow-feeling  in  the  goodly  cause 
Would  free  the  suffering  saint  from  human  laws, 
*         *         »         *         * 

During  his  office  treason  was  no  crime. 
The  sons  of  Belial  had  a  glorious  time. 

In  allusion  to  the  famous  Ignoramus,  whereby  Shaftesbury 
was  discharged  from  the  Tower,  which  was  commemorated  by  a 

^  The  trials  for  the  Popish  Plot  began  in  November,  1678,  and  ended  May, 
i68r. 
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Medal  that  was  the  subject  of  a  poem  by  Drjden,  that  poem 
contains  the  following  complaints  : 

That  Kings  can  do  no  wrong,  we  must  believe; 
None  can  they  do,  and  must  they  all  receive? 
***** 

No  justice  to  their  righteous  cause  allow'd, 
But  baffl'd  by  an  arbitrary  crowd ; 
And  Tnedals  grav'd  their  conquest  to  record, 
The  stamp  and  coin  of  their  adopted  lord. 
*         *         *         «         * 

The  man  who  laugh'd  but  once  to  see  an  ass 
Mumbling  to  make  the  cross-grain'd  thistles  pass, 
Might  laugh  again  to  see  a  jury  chaw 
The  prickles  of  unpalatable  law  *. 

Jeffreys  gives  the  following  account  of  the  Juries  returned 
by  Whig  Sheriffs :  "  When  once  they  began  to  pick  and  cull 
the  men  that  should  be  returned  for  a  purpose,  and  got  this 
factious  fellow  out  of  one  corner,  and  that  pragmatical,  prick- 
eared,  snivelling,  whining  rascal  out  of  another  comer,  to  prop 
up  the  cause  and  serve  a  turn,  then  truly  people's  suits  were 
tried,  not  according  to  the  justice  of  the  suit  on  one  side  or  the 
other,  but  by  demureness  of  looks." 

Neither  was  tlie  Corporation  Act  permanently  effectual 
for  placing  in  the  hands  of  the  Government  a  control  over 
elections  for  Members  of  Parliament.  The  strength  attained 
by  the  Country  Party  which  occasioned  the  dissolution  of  the 
Long  Parliament  was,  in  some  measm-e,  owing  to  the  new 
elections  that  had  occurred  in  the  course  of  eighteen  years,  and 
especially  after  fears  had  become  prevalent  of  the  Pope  and 
Louis  XIV.  The  three  short  subsequent  Parliaments  held 
during  the  reign  of  Charles  11. ,  were  decidedly  opposed  to  his 

^  See  further  particulars  concerning  Ignoramus,  and  a  ballad  by  that  name, 
in  a  note  by  Sir  W.  Scott  to  Dryden's  Prologue  to  the  Duke  of  Guise,  in  which 
it  is  said, 

Let  Ignoramus  Juries  find  no  traitors ; 
And  Ignoramus  Poets  scribble  satires. 
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measures ;  they  were  bent  on  disbanding  his  army,  forbidding 
the  banns  of  alliance  with  France,  impeaching  the  Prime  Minis- 
ter Danby,  and  excluding  the  Duke  of  York  from  succession  to 
the  throne.  The  Whig  City  members  who  were  returned  to  the 
short-lived  Oxford  Parliament  were  accompanied  out  of  London 
by  a  numerous  armed  cavalcade*.  The  Corporation  Act  of  1661, 
was  so  inefficacious  in  obtaining  a  majority  of  parliamentary 
adherents  to  the  Court  in  1681,  that  Charles  II.  could  not 
endure  his  Parliament  longer  than  eight  days. 

When  the  Corporation  Act  had  become  totally  ineffectual 
for  Court  purposes,  it  was  resolved  to  obtain  the  ends  contem- 
plated in  it  by  seizing  the  Charters  of  Corporations,  and  granting 
fresh  Charters  by  which  the  Crown  appointed  all  the  Magistrates. 
This  exertion  of  power  Blackstone  designates  as  "  perhaps,  in 
summo  jure,  for  the  most  part  strictly  legal,"  or,  as  in  another 
place  he  styles  it  "  sufficiently  regular,"  ascribing  it  rather  to 
the  "  law  as  it  stood,"  than  to  "  practical  oppression  contrary  to 
law."  After  the  dissolution  of  the  last  of  Charles's  Parliaments, 
that  is  to  say,  in  the  Michaelmas  Term  subsequent  to  the  28th 
of  March,  1681,  (the  date  of  that  dissolution,)  proceedings  of 
Quo  Warranto  were  commenced  for  the  seizure  of  the  Charter  of 
the  Corporation  of  London,  under  the  direction  of  Saunders,  the 
most  eminent  special  pleader  of  his  day.  When  the  pleadings 
had  been  wound  up  secundum  artem,  the  Pleader,  who,  on  accoimt 
of  his  having  been  employed  in  the  business,  was  the  last  person 
in  the  nation  to  have  been  constituted  the  Judge  of  his  own 
pleadings,  was  made  Chief  Justice  of  the  King's  Bench.     Chief 

^  Colledge,  tLe  Protestant  Joiner,  was  executed  for  high  treason  because  he 
took  a  prominent  part  in  this  procession.  His  indictment  was  ignored  by  a  Mid- 
dlesex Grand  Jury,  returned  by  the  London  Whig  Sheriffs ;  but  as  his  zeal  car- 
ried him  on  to  Oxford,  he  got  into  the  jurisdiction  of  Tory  Sheriffs.  See  further 
particulars  concerning  Colledge  and  the  Protestant  flail  with  which  Protestants 
believed  or  pretended  it  to  be  necesary  to  guard  themselves  about  this  period,  and 
which  is  represented  in  an  extant  medal  of  James  II.  Sir  W.  Scott's  notes  to  Dry- 
den's  Preface  to  his  Ihike  of  Ouise,  which  play  was  designed  as  a  parallel  of  the 
Oxford  Parliament. 
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Justice  Pemberton,  on  whom  the  decision  would  otherwise  have 
devolved,  was  lowered  to  the  station  of  Chief  Justice  of  the 
Common  Pleas,  in  order  to  make  way  for  Saunders,  as,  in  black 
letter,  a  more  competent,  and  in  no  way  a  less  unscrupulous 
tool  of  the  Court.  Judgment  was  delivered  against  the  City  in 
Trinity  Term  1683;  from  which  date  commenced  a  reign  of 
blood  and  confiscation^. 

Evelyn  has  several  notices  in  his  Diary,  illustrative  of  the 
proceedings  of  Charles  II.  against  the  Corporation  of  London. 
Under  the  date  of  October  4th,  1683,  Evelyn  writes,  "  I  went 
to  London,  on  receiving  a  note  from  the  Countess  of  Arlington, 
of  some  considerable  charge  or  advantage  I  might  obtain  by 
applying  myself  to  his  Majesty  on  this  signal  conjuncture  of 
his  Majesty  entering  up  judgment  against  the  City-Charter. 
The  proposal  made  me  I  wholly  declined,  not  being  well  satis- 
fied with  these  violent  transactions,  and  not  a  little  sorry  that 
his  Majesty  was  so  often  put  upon  things  of  this  nature  against 
so  great  a  City,  the  consequence  whereof  may  be  so  much  to  his 
prejudice.  Eight  of  the  richest  and  chief  Aldermen  of  the  City 
of  London  were  removed,  and  all  the  rest  made  only  Justices  of 
the  Peace.  And  no  more  wearing  of  gowns  or  chains  of  gold ; 
the  Lord  Mayor  and  two  Sheriffs  holding  their  places  by  new 
patents,  as  custodes,  at  the  King's  pleasure.  The  pomp  and 
grandeur  of  the  most  august  City  in  the  world  thus  changed 
face  in  a  moment ;  which  gave  great  occasion  of  discourse  and 
thoughts  of  hearts,  what  all  this  would  end  in.  Prudent  men 
were  for  the  old  foundations^." 


1  The  Quo  Warrariio  is  adverted  to  by  Otway,  in  1682,  as  an  instrument  for 
crushing  enemies.  In  a  prophecy  of  what  an  expected  son  of  the  Duke  of  York 
was  to  achieve,  he  writes  : 

His  father's  conqu'ring  sword  within  his  hand. 
Then  th'  English  lions  in  the  air  advance. 
And  with  them  roaring  music  to  the  dance, 
.  Carry  a  Quo  Warranto  into  France. 

^  The  last  of  the  "  City  Swans  "  was  Settle,  chosen  apparently  for  his  literary 
conflicts  with  Dryden,  with  whom,  according  to  Dr  Johnson,  he  even  divided  the 
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The  judgment  against  the  City  of  London  was  a  prelude  to 
the  forfeitures  or  compulsory  surrenders  of  most  of  the  Corpo- 
rations in  the  kingdom.  Roger  North  relates  that  Jeffreys,  when 
Chief  Justice,  returned  from  a  circuit  laden  with  the  spoil  of 
Corporations;  "whose  charters,"  he  says,  "fell  before  him,  as 
the  walls  of  Jericho."  Among  the  transactions  relative  to  this 
subject  recorded  in  the  State  Trials,  the  Author  mentions  with 
gratification  the  resistance  made  at  Nottingham  (in  the  Cor- 
poration of  which  town  he  had  the  honor  to  fill  the  office  of  Re- 
corder) to  the  violation  of  their  Charter.  The  mace  of  the  new 
Sheriff,  appointed  by  the  Crown,  was  captured  and  made  a 
trophy,  amid  cries  of  "No  new  charter!"  and  although  the 
agitators  were  punished  as  for  a  pretended  riot,  by  the  thrice 
infamous  Jeffreys,  they  afforded  an  example  to  all  the  Cor- 
porations of  the  kingdom  of  that  resistance  to  the  domination  of 
might  over  right  which  was  conducted  with  more  success  at  the 
Revolution,  but  never  with  more  energy  than  by  the  People  of 
Nottingham  in  defence  of  their  ancient  Charter. 

Among  subordinate  objects  to  be  attained  by  the  Court  from 
its  influence  over  Corporations,  and  especially  that  of  London, 
by  means  of  the  Corporation  Act,  was  a  facility  of  borrowing 
money,  probably  without  any  reasonable  prospect  of  repayment. 
An  illustration  of  this  practice  occurs  in  Pepys's  Diary,  under 
the  date  October  26th,  1664:  "The  City,  last  night,  did  very 
freely  lend  the  King  £100,000,  without  any  security  but  the 
King's  word,  which  was  very  noble."  It  is  not  surprising 
that  we  learn  from  another  source,  quoted  by  Lord  Braybrooke, 
that  the   King  and  Queen  were  present  at  the  city  banquet 

palm  on  the  subject  of  Lord  Shaftesbury's  Medal.  According  to  some  verses  on  a 
city  pageant  representing  St  Dunstan,  quoted  in  the  Author's  Gems  of  Latin  Poetry, 
the  Citizens'  ears  in  1687  had  become  attuned  to  Tory  melodies.     The  veraes  run  : 

Nor  need  you  fear  the  shipwreck  of  your  cause. 

Your  loss  of  Charter,  or  the  penal  laws ; 

Indulgence  granted  by  your  bounteous  Prince, 

Makes  for  that  loss  too  great  a  recompence. 
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after  the  Lord  Mayor's  show  on  the  29th  of  the  ensuing 
November. 

The  Corporation  Oath  of  Non-resistance  was  abolished,  not 
indeed  at  the  Revolution,  though  it  most  probably  became  a 
dead  letter  from  that  epoch,  but  at  the  accession  of  the  House  of 
Brunswick,  by  the  "  Act  for  quieting  and  establishing  Corpo- 
rations" (5  Geo.  I.  c.  6,  s.  2).  The  judgment  in  respect  of  the 
forfeiture  of  the  Charter  of  the  Coi*poration  of  London  was  re- 
versed by  a  Statute  of  William  and  Mary  (2  W.  and  M.  sess.  1. 
c.  8,)  as  "  illegal  and  arbitrary ;"  and,  by  the  same  statute  it  was 
declared,  that  the  franchises  of  the  City  of  London  should  never 
more  be  forfeited  for  any  cause  whatever.  The  Sacramental 
Test,  the  great  point  of  contention  for  a  series  of  years  between 
liberal  and  intolerant  statesmen,  was  abolished  in  the  reign  of 
George  IV.  (9  Geo.  IV.  c.  7),  and  the  following  Declaration 
substituted. 

"  I,  A.  B.,  do  solemnly  and  sincerely,  in  the  presence  of  God, 
profess,  testify,  and  declare  upon  the  true  faith  of  a  Christian, 
that  I  will  never  exercise  any  power,   authority  or  influence 

which  I  may  possess  by  virtue  of  the  office  of to  injure  or 

weaken  the  Protestant  Church,  as  it  is  by  law  established  in 
England,  or  to  disturb  the  said  Church,  or  the  Bishops  and 
Clergy  of  the  said  Church  in  the  possession  of  any  rights  or 
privileges  to  which  such  Church,  or  the  said  Bishops  or  Clergy 
are  or  may  be  by  law  entitled." 

This  Declaration  (the  making  of  which,  being  a  preliminary 
qualification  for  municipal  offices,  does  not  fall  within  the  an- 
nual indemnity  Acts)  has  been  modified  in  the  present  reign,  in 
order  to  obviate  the  religious  objections  of  Quakers,  Separatists, 
Moravians,  and  those  who  have  been  of  those  persuasions,  and 
lastly  (8th  and  9th  Vict.  c.  52),  by  dispensing  with  any  refer- 
ence to  the  "true  faith  of  a  Christian,"  Jews. 

<  The  Jury  Act   of  George  IV.,  the  Reform  Act,  and   the 
Municipal  Corporations  Act  of  William  IV.  (5th  and  6th  W.  IV. 
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c.  76),  complete  the  catalogue  of  laws  affecting  tlie  constitutional 
powers  of  Corporations.  These  institutions,  in  the  early  history 
of  the  country,  had  formed  a  counterpoise  to  the  exorbitant 
powers  and  rapacity  of  the  feudal  barons  ;  by  their  means  order 
and  security,  industry,  trade,  and  the  arts,  were  revived  in  Italy, 
France,  Germany,  Flanders  and  England.  The  conversion  of 
them  into  instruments  for  the  establishment  of  tyrannical  power, 
and  the  infliction  of  religious  persecution,  was  in  a  great  measure 
accomplished  in  the  reign  of  Charles  II. ;  but  it  is  now  counted 
among  the  by-gone  and  surmounted  perils  of  the  English  Con- 
stitution. 

{h)     The  Test  Act. 

The  Test  Act  was  passed  with  the  object  of  preventing 
political  power  being  placed  in  the  hands  of  Papists,  though 
they  were  even  appointed  to  offices  by  the  Crown.  Unlike  the 
Corporation  Act,  it  was  not  a  winnowing-machine  of  the  Court, 
but  was  forced  upon  the  government  by  the  Country  Party, 
which,  at  least  upon  subjects  connected  with  Popeiy  and  French 
Alliance,  had  acquired  an  ascendancy  in  Parliament. 

During  a  lapse  of  thirteen  years  since  the  Restoration,  fears 
for  the  re-establishment  of  a  Commonwealth,  through  the  imputed 
machinations  of  Dissenters,  had  almost  been  dissipated,  and  new 
objects  of  alarm  had  engrossed  the  public  mind — Charles  had 
married  a  Papist ;  and  he  had  been  engaged,  at  least  as  early  as 
1664,  in  secret  negotiations  with  the  French  King,  which  re- 
sulted in  the  treaty  of  Dover,  signed  in  1670.  And  although 
this  treaty  Avas  masked  even  from  the  King's  protestant  minis- 
ters by  a  sham  treaty,  yet  its  existence  and  general  import  were 
suspected  \     Besides  which  the  Duke  of  York  had  announced 


^  The  nature  of  the  alliance  with  France,  and  the  pension  received  by  Charles, 
are  explained  in  the  Stuart  Papers  and  Barillon's  Letters.  Writers  on  the  subject 
do  not  appear  to  have  noticed  the  following  passage  in  Pepys's  Diary,  under  the 
date  of  28th  of  April,  1669  :  "I  find  that  it  is  brought  almost  to  efiFect,  that,  for  a 
sum  of  money,  we  shall  enter  into  a  league  with  the  King  of  France,  and  that  this 

L 
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his  intended  marriage  with  a  Koman  Catholic  Princess,  of  the 
House  of  Modena,  a  family  in  close  alliance  with  the  Court  of 
France,  and  he  had  openly  avowed  his  renunciation  of  the  Pro- 
testant communion.  All  which  circumstances  had  prepared  the 
nation  for  the  passing  of  the  Test  Act ;  as,  a  few  years  after- 
wards, without  the  like  reason,  they  obtained  credence  for  the 
perjuries  of  an  Gates,  and  applause  for  the  judicial  murder  of 
Lord  Stafford. 

James  II.  represented,  in  his  private  memoirs,  that  it  was 
the  circumstance  of  his  having  refused  compliance  with  the 
King's  solicitations  to  preserve  an  outward  appearance  of  con- 
formity which  "  led  to  the  Test."  Evelyn,  in  his  Diary,  under 
the  date  of  the  30th  of  March,  1673,  writes,  that  this  was  the 
second  year  in  which  the  Duke  of  York  had  forborne  taking  the 
sacrament  with  the  King. 

The  Papists,  in  the  long  recess  of  Parliament  preceding  the 
passing  of  the  Test  Act,  managed  to  increase  popular  odium 
against  them  by  an  indiscreet  display  of  the  fantastic  ceremonies 
of  their  religion.  Evelyn,  in  his  Diary,  under  the  date  of  4th  of 
April,  1672,  writes,  "  I  went  to  see  the  fopperies  of  the  Papists 
at  Somerset  House,  and  at  York  House,  where  now  the  French 
Ambassador  had  caused  to  be  represented  our  blessed  Saviour  at 
the  Paschal  Supper  with  his  Disciples,  in  figures  and  puppets 
made  as  big  as  life,  of  wax-work,  curiously  clad,  and  sitting 
round  a  large  table,  the  room  nobly  hung'^,  and  shining  with 
innumerable  lamps  and  candles:  this  was  exposed  to  all  the 
world;  all  the  city  came  to  see  it:  such  liberty  had  the  Koman 
Catholics  at  this  time  obtained!" 

The  popular  zeal  against  Popery  had  been  fanned  both  for 
latinists  and  simpletons  by  insculptures  on  "  London's  column 


money  will  so  help  the  King,  that  he  will  not  need  the  Parliament.  Lady  Castle- 
TOaine  is  instrumental  in  this  matter.  But  this  is  a  thing  will  make  the  Parliament 
and  kingdom  mad." 

^  "  The  false  forest  of  a  well-hung  room." — Cowley's  Ode  on  Liberty. 
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pointing  to  the  skies."  Its  vivacity  about  the  time  of  passing 
the  Test  Act  may  be  collected  from  a  passage  of  Evelyn's 
Diary  in  the  same  year,  under  the  date  of  5th  of  November, 
1673 :  "  This  night  the  youths  of  the  City  burnt  the  Pope  in 
effigy,  after  they  had  made  procession  with  it  in  great  triumph, 
they  being  displeased  with  the  Duke  at  altering  his  religion, 
and  marrying  an  Italian  Lady."  Dry  den,  in  his  Epilogue  to  the 
play  of  CEdipus,  writes  : 

What  your  palates  relish  most, 
Charm  !  song !  and  shew  !  a  murder  and  a  ghost ! 
We  know  not  what  you  can  desire  or  hope 
To  please  you  more,  but  burning  of  a  Pope '. 

A  Popish  Test  had,  indeed,  been  prescribed  in  Elizabeth's 
Act  of  Supremacy,  which  applied  to  all  persons  accepting  tem- 
poral and  ecclesiastical  offices,  and  consisted  of  a  denial  of  the 
spiritual  jurisdiction  of  the  Pope.  But,  though  the  refusal  of 
this  oath,  when  tendered,  subjected  the  Recusant  to  various 
penalties,  none  were  attached  to  the  neglect  of  taking  it ;  nor 
was  the  oath  made  a  previous  qualification  for  the  enjoyment  of 
office ;  nor  could  it  be  offered  to  Peers,  who  were  exempted  by 
a  special  provision.  Elizabeth's  Test  was  designed  for  punish- 
ment, rather  than  disability. 

The  Test  Act  (25th  of  Charles  II.  c.  2)  was  passed  on  the 
29th  of  March,  1673.  The  Title  of  the  Act  is  "  An  Act  for  pre- 
venting dangers  which  may  happen  from  Popish  Eecusants." 
Its  preamble  is  "For  preventing  dangers  which  may  happen 
from  Popish  Recusants,  and  quieting  the  minds  of  his  Majesty's 
good  subjects." 

^  W.  Scott,  in  his  edition  of  Dryden,  appends  to  this  passage  a  minute  de- 
scription of  the  burning  of  a  Pope,  from  a  rare  broadside.  Among  the  charac- 
ters in  the  procession  are  Six  Jesuits,  with  bloody  daggers ;  the  dead  body  of  Sir 
E.  Godfrey  ;  Sir  G.  Wakeman,  the  Queen's  physician,  with  Jesuits'  powder  in  one 
hand,  and  an  urinal  in  the  other  ;  the  Pope,  wearing  a  triple  crown,  and  carrying 
St  Peter's  keys,  with  a  number  of  beads  and  Agnus  Dei's.  The  Devil  at  the  Pope's 
back  whispers  him  to  destroy  the  King ;  forge  a  Protestant  plot ;  fire  the  City 
again,  for  which  purpose  he  oflfers  his  Holiness  a  lighted  torch. 

l2 
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Under  the  provisions  of  the  Act  all  persons  holding  any 
office  or  place  of  trust,  civil  or  military,  or  admitted  of  the 
King's  or  Duke  of  York's  Household,  were  to  take  the  oath  of 
Allegiance  (meaning  thereby  the  oath  imposed  by  the  statute 
made  in  the  third  year  of  -James  I.)  and  the  oath  of  Supremacy. 
They  were  also,  within  three  months  of  their  appointments,  to 
receive  the  Sacrament  according  to  the  usage  of  the  Church  of 
England,  and  to  make  and  subscribe  the  following  Declaration : 
"  I,  A.  B.,  do  declare  that  I  believe  that  there  is  not  any  tran- 
substantiation  in  the  Sacrament  of  -the  Lord's  Supper,  or  in  the 
elements  of  bread  and  wine,  at  or  after  the  consecration  thereof 
by  any  person  whatsoever."  Corresponding  provisions  are  made 
for  actual  office-bearers.  The  disabilities,  besides  a  penalty  of 
£500  for  the  benefit  of  the  person  suing  for  the  same,  are  dis- 
qualification for  any  office,  or  maintaining  any  suit,  or  being 
guardian  or  executor,  or  being  capable  of  any  legacy,  or  deed  of 
gift ;  disabilities,  several  of  which  evinced  more  of  rancour  than 
of  appropriate  severity  or  cautelous  prudence. 

It  was  considered  by  the  framers  of  the  Test  Act,  that  the 
Declaration  against  Transubstantiation,  being  an  express  denial 
of  a  cardinal  point  of  Catholic  faith,  did  not  admit  of  equivoca- 
tion or  dispensation:  it  was  said  that  it  would  "puzzle  Priests 
and  Jesuists."  Dryden,  in  his  poem  of  the  Hind  and  Panther, 
represents  that  the  doctrine  of  transubstantiation  had  never 
before  been  so  explicitly  repudiated  on  the  part  of  the  Church 
of  England : 

Besides,  in  Popery  they  thought  you  nurst, 
As  evil  tongues  will  ever  speak  the  worst, 
Because  some  forms,  and  ceremonies  some 
You  kept,  and  stood  in  the  main  question  dumb. 
Dumb  you  were  bom  indeed ;  but,  thinking  long, 
The  Test,  it  seems,  at  last  has  loosed  your  tongue. 
And,  to  explain  what  your  forefathers  meant 
By  reaZ  presence  in  the  Sacrament, 
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After  long  fencing,  push'd  against  a  wall, 

Your  salvo  comes  that  he's  not  there  at  all, 

There  chang'd  your  faith,  and  what  may  change,  may  fall. 

Dryden  attributed  tlie  authorship  of  the  Test  Act  to  Lord 
Shaftesbury  and  a  Party  bent  on  excluding  James  II.  from  the 
throne ;  whilst  lie  complained  that,  nevertheless,  the  monarchical 
and  high-church  party  persisted  in  its  maintenance. 

To  name  the  Test  would  put  you  in  a  rage. 
You  charge  not  that  on  any  former  age, 
But  smile  to  think  how  innocent  you  stand, 
Armed  by  a  weapon  put  into  your  hand. 
Yet  still  remember  that  you  wield  a  sword 
Forg'd  by  your  foes  against  yoiu-  Sovereign  Lord; 
Design'd  to  hew  th'  imperial  cedar  down. 
Defraud  succession,  and  disheir  the  Crown; 
To  abhor  the  makers,  and  their  laws  approve, 
Is  to  hate  traitors,  and  the  treason  love. 
What  means  it  else,  which  now  their  children  say. 
We  made  it  not,  nor  will  we  take  away  1 

The  concurrence  of  the  Dissenters  in  promoting  the  Test  Act, 
is  a  remarkable  passage  in  history.  That  Act  excluded  from 
office  Dissenters  not  less  than  Papists,  by  reason  of  the  re- 
quisition of  taking  the  Sacrament  according  to  the  usage  of  the 
Church  of  England.  The  Oath  of  Supremacy  and  the  Declaration 
against  Transubstantiation  may  seem  to  have  been  sufficient  se- 
curities against  Papists,  without  the  addition  of  the  Sacramental 
test  affecting  Dissenters.  Yet,  notwithstanding  this  circumstance, 
the  Dissenters  in  Parliament  supported  the  Test  Act :  Love,  a 
Dissenter,  and  Member  for  London,  was  one  of  its  most  active 
promoters.  On  religious  grounds  the  Dissenters  were  more  in- 
imical to  the  Catholics  than  even  the  members  of  the  Church  of 
England ;  and,  in  their  political  feelings,  they  were  generally 
connected  with  the  exclusionist  party,  who  were  the  authors 
of  the  Test.  Moreover,  the  Dissenters  were  deluded  at  the 
same  juncture   by   the   introduction   of  a  Bill  for   the  "ease 
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of  Protestant  Dissenters,"  which  was  passed  bj  the  House  of 
Commons,  but  received  several  proposed  amendments  by  the 
Lords,  with  a  view,  as  many  are  of  opinion,  of  obstructing  the 
passage  of  the  Bill.  Pending  the  discussion  of  these  Amend- 
ments, Parliament  was  prorogued;  and  the  Test  Act  having 
passed,  nothing  more  was  done  during  the  rest  of  Charles's  reign 
for  the  ease  of  Dissenters,  and  they  continued,  in  conjunction 
with  Catholics,  to  be  excluded,  in  point  of  law,  from  offices  civil 
and  military  till  the  ninth  year  of  George  the  Fourth. 

It  is  a  matter  of  some  curiosity  that  the  Earl  of  Bristol, 
highly  distinguished  among  the  Statesmen  of  this  period,  advo- 
cated the  Test  Act  in  the  House  of  Lords,  representing  it  as 
a  Bill  "  full  of  moderation  against  the  Catholics,  as  of  prudence 
and  security  towards  the  religion  of  the  State^."  The  Parlia- 
mentary History  states,  that  the  Earl  of  Bristol,  towards  the 
beginning  of  his  speech,  declared  himself  a  "  Catholic  of  the 
Church  of  Rome,  not  a  Catholic  of  the  Court  of  Rome,  a  dis- 
tinction, he  thought,  worthy  of  memory  and  reflection,  whenever 
any  severe  proceedings  against  those  they  called  Papists  should 
come  in  question,  since  those  of  the  Court  of  Rome  did  not 
deserve  that  name."  Therefore,  he  insisted  that  "  They  should 
not  speak  here  as  Roman  Catholics,  but  as  faithful  members  of 
a  Protestant  Parliament."  This  debate  occurred  on  the  15th  of 
March,  1673.  A  letter,  contained  in  the  Appendix  to  Lord 
Braybrooke's  edition  of  Pepys's  Diary,  from  the  Comte  de 
Comminges,  the  French  Ambassador  to  Louis  XIV.,  containing 
news  from  the  25th  of  January,  to  the  4th  of  February,  1664,  is 
in  these  terms : 

Au  Roi, 

Dimanche  dernier  le  Comte  de  Bristol  se  presenta  dans  la 
paroisse  d'Oulmilton  (Wimbledon,  the  manor  of  which  was  con- 

^  This  passage,  and  others  in  the  Earl  of  Bristol's  speech,  are  specially  marked 
in  the  Author's  copy  of  the  Parliamentary  History,  which  was  purchased  at  Mr 
Southq/'s  sale. 
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veyed  to  the  Earl  of  Bristol  in  1661)  k  2  lieux  de  Londres, 
avec  un  notaire,  et  des  tdmoins,  et  prit  acte  devant  tout  le  peuple 
qu'il  ^toit  Protestant,  et  que  de  bon  coeur  il  renon^oit  k  la 
religion  Catholique.  Apr^s  il  prit  le  ministre,  et  quelques  uns 
des  plus  honn^tes  gens,  et  les  mena  diner  chez  lui,  car  cette 
maison  lui  appartient,  I'aiant  achetd  de  la  Reigne  m^re.  Le  diner 
fini,  il  monta  k  clieval  avec  4  cavaliers,  et  se  retira.  L'action 
est  insolente  et  t^meraire,  et  fait  juger  qu'il  se  presentera  sitdt 
que  le  Parliament  s'ouvrira."  The  Earl  of  Bristol  had  absconded 
for  some  time  in  consequence  of  the  failure  of  his  rash  Articles 
of  High  Treason  against  Clarendon,  which  he  had  exhibited  to 
the  House  of  Lords  in  July  1663. 

As  regards  the  immediate  consequences  of  the  Test  Act, 
Evelyn  writes,  in  his  Diary,  under  the  date  of  March  30th,  1673  : 
"Easter  Day.  At  the  Sermon  coram  rege,  preached  by  Dr 
Sparrow,  Bishop  of  Exeter,  to  a  most  crowded  auditory.  I  staid 
to  see  whether,  according  to  custom,  the  Duke  of  York  received 
communion  with  the  King ;  but  he  did  not,  to  the  amazement 
of  every  body.  This  being  the  second  year  he  had  forborne, 
and  put  it  off,  and  within  a  day  of  the  Parliament  setting,  who 
had  lately  made  so  severe  an  Act  against  the  increase  of  Popery, 
gave  exceeding  grief  and  scandal  to  the  whole  nation,  that  the 
heir  of  it,  and  son  of  a  martyr  to  the  Protestant  religion,  should 
apostatize.  What  the  consequence  of  this  will  be,  God  only 
knows,  and  wise  men  dread."  And  again,  under  the  date,  30th 
of  March,  1676:  "Note,  this  was  the  first  time  the  Duke 
appeared  no  more  in  Chapel,  to  the  infinite  grief  and  threatened 
ruin  of  this  poor  nation." 

The  Duke  of  York  resigned  his  office  of  Lord  High  Admiral, 
and  Lord  Clifford,  that  of  Lord  Treasurer,  which  could  not  be 
held  without  a  renunciation  of  their  opinions  on  sacramental 
bread  and  wine.  This  result  was,  probably,  a  principal  object 
with  some  of  the  leaders  of  the  Country  Party  in  promoting  the 
Test  Act.    At  that  period  of  history,  the  disinterested  Champions 
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of  Liberty  and  of  the  Protestant  religion  stood  side  by  side 
witli  fanatical  bigots,  and  with  the  factious  partizans  of  Mon- 
mouth, whose  aims  were  to  be  furthered  by  the  exclusion  of  the 
Duke  of  York  from  office,  as  afterwards,  by  the  Exclusion  Bill, 
from  the  throne^. 

There  was  a  transaction  connected  with  the  Test  Act  which 
has  not  obtained  the  notice  it  deserves  from  writers  on  the  Con- 
stitution in  the  reign  of  Charles  II.  One  of  the  most  beneficial 
consequences  resulting  from  the  Act,  both  in  that  and  the  follow- 
ing reign,  was  the  opposing  of  an  obstacle  to  the  designs  of 
each  of  the  Brother  Kings  for  Officering  with  Papists  an  army 
for  the  subversion  of  the  liberties  and  religion  of  the  Country. 
In  1678,  Charles  II.,  under  pretence  of  a  war  with  France,  had 
raised  an  army  of  thirty  thousand  men  within  forty  days  :  soon 
afterwards  the  Parliament  discovered  that  Mr  Secretary  William- 
son had  countersigned  fifty-seven  Commissions  to  Popish  Officers, 
besides  dispensations  to  other  Popish  Officers  to  continue  in  their 
commands,  notwithstanding  they  had  not  taken  the  Oaths  nor 
subscribed  the  Declaration  according  to  the  Test  Act.  Where- 
upon the  House  of  Commons  sent  the  Secretary  to  the  Tower. 
The  next  day,  the  King  sent  for  the  Commons  to  attend  him  in 
the  Banqueting-room  at  Whitehall,  when  he  told  them,  "  That 
though  they  had  committed  his  servant  without  acquainting 
him,  yet  he  intended  to  deal  more  freely  with  them,  and  acquaint 
them  with  his  intentions  to  release  his  Secretary:"  this  he  did 
on  the  same  day.  The  House  remonstrated  in  an  Address  to  the 
King ;  but  the  Parliament  being  prorogued  in  the  next  month 
preparatory  to  a  dissolution,  the  matter,  it  would  seem,  ended. 
Here  was  a  rupture  of  the  link  between  regal  impeccability  and 
ministerial  responsibility,  a  flagrant  exercise  of  the  Dispensing 

^  The  famous  indictment  against  the  Duke  of  York  by  Lord  W.  Russell,  which 
•was  evaded  by  the  Court  suddenly  discharging  the  Grand  Jury  before  the  end  of 
the  Tenn,  a  transaction  that  furnished  an  Article  for  Scroggs's  impeachment,  would 
appear  to  have  been  for  the  offence  of  not  going  to  church  under  the  statutes  of 
Elizabeth  and  James.     The  transaction  occurred  in  1680. 
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Power,  the  assumption  of  an  authority  greater  than  that  conceded 
to  the  writ  of  Habeas  Corpus,  of  liberating  from  prison  non 
obstante  a  commitment  by  the  House  of  Commons ;  a  precedent 
that  was  closely  followed  in  the  Dispensations  with  the  Test 
Act  of  the  next  reign,  which  contributed  materially  to  the  loss 
of  a  throne,  and  change  of  a  dynasty. 

The  Test  Act,  in  the  reign  of  Charles  II.,  and  more  signally 
in  that  of  James  II.,  conduced  to  the  preservation  of  the  religion 
and  liberty  of  the  Country :  it  cannot,  however,  be  deemed  a 
permanent  improvement  of  the  English  Constitution.  It  was 
an  Act  which,  like  some  medicinal  uses  of  poison,  might  have 
been  prescribed  beneficially  in  a  dangerous  disease  of  the  State, 
but  if  permanently  administered,  was  calculated  to  convulse  it, 
or  enervate  its  functions. 

It  was  observed  by  Sir  T.  Davenant,  in  a  debate  on  the  Act, 
"  I  fear  the  Act  will  have  this  effect,  some  will  let  religion  and 
all  go,  if  preferment  lies  in  the  way,  and  so  it  will  make  men 
atheists."  Mr  Fox  states  an  objection  which  is,  perhaps,  more 
logical  than  practical,  that  a  clergyman  may  conscientiously 
refuse  to  administer  the  Sacrament  for  spiritual  reasons  well  or 
ill  founded  ;  in  doing  so,  he  might,  in  effect,  deprive  a  person  of 
office  without  judge  or  jury.  A  rule  of  the  Court  of  King's 
Bench  to  shew  cause  why  a  mandamus  should  not  issue  to 
administer  the  Sacrament,  as  incidental  to  a  civil  right,  would 
have  been  a  very  unseemly  proceeding.  Mr  Fox,  in  a  speech 
for  the  repeal  of  the  Test  and  Corporation  Acts,  urges  a  much 
stronger  objection:  "What  could  be  a  greater  proof  of  the  in- 
decency resulting  from  the  practice  of  qualifying  by  oaths,  than 
if,  when  a  man  was  seen  upon  the  point  of  taking  the  Sacra- 
ment, it  should  be  asked,  *  Is  this  man  going  to  make  his  peace 
with  heaven  and  repent  him  of  his  sins  ? '  the  answer  should  be, 
'  No ;  he  goes  to  the  Communion-table  only  because  he  has 
lately  received  the  appointment  of  First  Lord  of  the  Treasury.' " 
This  view  of  the  operation  of  the  Test  and  Corporation  Acts  may 
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appear  to  be  confirmed  and  illustrated  by  a  passage  of  Evelyn's 
Diary:  "a.  D.  1673,  April  26tli,  Dr  Lamplugh  preached  at 
St  Martin's,  the  Holy  Sacrament  following,  which  I  partook  of, 
upon  obligation  of  the  late  Act  of  Parliament  enjoining  every 
body  in  office,  civil  or  military,  under  penalty  of  £500,  to 
receive  it,  within  one  month,  before  two  authentic  witnesses; 
being  engrossed  on  parchment,  to  be  afterwards  produced  in  the 
Court  of  Chancery,  or  some  other  Court  of  Record ;  which  I  did 
at  the  Chancery  Bar,  as  being  one  of  the  Council  of  Plantations 
and  Trade;  taking  then,  also,  the  oaths  of  Allegiance  and 
Supremacy,  signing  the  clause  in  the  said  Act  against  Transub- 
stantiation." 

The  Test  Act,  like  the  Corporation  Act,  ceased  to  be  a 
touchstone  of  liberal  or  opposite  opinions  in  regard  to  religious 
toleration  with  the  abolition  of  the  Sacramental  Test  by  the 
Statute  of  the  9th  of  George  IV.  Oaths  and  declarations  are, 
however,  still  required  as  a  qualification  for  a  variety  of  public 
offices  and  situations,  in  which  point  of  view  they  are  an  im- 
portant feature  in  the  Constitution  of  the  Country  with  regard 
to  the  subordinate  Magistracy,  similar  to  that  of  the  Coronation 
Oath  of  the  Sovereign.  It  has  been  deemed  expedient  by  the 
Legislature  to  extend  the  obligation  of  giving  such  tests  to 
persons  holding  various  public  employments  beyond  those  spe- 
cified in  the  Test  Act  of  Charles  II.  The  utility  and  propriety 
of  this  policy  may  be  questioned ;  it  has,  at  least,  been  admitted 
by  the  Legislature,  (33rd  Geo.  III.  c.  44,)  that  the  proper 
object  of  these  tests  is  not  "  the  renunciation  of  speculative  and 
dogmatical  opinions,  but  the  requiring  a  positive  assurance  of 
the  submission  and  attachment  of  the  persons  making  the  same 
to  the  laws  and  Constitution  of  the  Realm,  and  the  person  of  his 
Majesty." 

The  Tests  are  fourfold,  that  is  to  say,  relating  to  allegiance, 
supremacy,  abjuration,  and  the  Declaration  under  the  9th  of 
George  II.    They  were  originally  framed  in  order  to  meet  very 
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different  exigencies ;  the  numerous  modifications  they  have 
undergone  have  been  made  by  different  Parliaments ;  they  con- 
tain several  express  and  implied  repetitions,  not  being  prepared 
with  a  view  of  being  taken  together ;  they  are  not  the  same  for 
England,  Scotland  and  Ireland.  These  considerations  point  to 
the  expediency  of  a  single  oath  or  aflSrmation,  short,  simple  and 
uniform.  But  the  subject  is  hedged  round  with  so  many  inflam- 
matory topics,  that  Ministers  did  not  dare  to  entertain  it  when  it 
was  pressed  on  their  consideration  by  the  Criminal  Law  Com- 
missioners. 

The  Tests  have  given  rise  to  an  anomaly  in  English  Legis- 
lation, the  Annual  Indemnity  Acts,  virtually  exempting  persons 
from  the  obligation  of  taking  them.  These  singular  Acts  com- 
menced in  the  first  year  of  the  reign  of  George  II.  (1  Geo.  II. 
c.  28),  but  were  omitted  for  one  year  six  times  during  that 
reign;  it  is  believed  that  they  have  been  invariably  passed 
every  year  since  the  commencement  of  the  reign  of  George  III. 
The  Tests,  however,  are  not  obsolete,  and  when  taken  by  Judges 
and  other  high  officers  may  contribute  to  public  edification :  but 
there  may  appear  to  be  something  wanting  of  perfection  in  a 
Constitution,  a  supposed  bulwark  of  which  has,  in  effect,  been 
temporarily  pulled  down  every  year  for  upwards  of  a  century. 


(c)    Parliamentary  Test. 

The  Parliamentary  Test  was  imposed  in  the  year  1678,  five 
years  after  the  first  Test.  In  this  interval,  the  alarm  in  the 
Country  of  the  designs  of  Papists  had  been  greatly  increased 
by  the  supposed  discovery  of  the  Popish  Plot.  The  Parliament, 
which  had  been  prorogued  on  the  15th  of  July,  1678,  met  again 
on  the  21st  of  October  in  the  same  year;  in  the  Recess  had 
transpired  the  important  events  of  Oates's  narrative,  the  dis- 
closure of  Coleman's  letters,  and  the  death  by  assassination  or 
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suicide  of  Sir  E.  Godfrey  ^  At  the  opening  of  Parliament  a 
solemn  fast  was  ordered,  an  Address  to  the  King  against  Popish 
Recusants  was  delivered,  and  on  the  ensuing  28th  of  October, 
the  Act  (30  Car.  II.  Stat.  2.  c.  1),  was  passed  for  imposing  a 
Parliamentary  Test. 

The  Title  of  the  Act  is  "  An  Act  for  the  more  effectual  pre- 
serving the  King's  person  and  government,  by  disabling  Papists 
from  sitting  in  either  House  of  Parliament."  It  is  recited,  that 
"  Forasmuch  as  divers  good  laws  have  been  made  for  preventing 
the  increase  and  danger  of  Popery  in  this  kingdom,  which  have 
not  had  the  desired  effects,  by  reason  of  the  free  access  which 
Popish  Recusants  have  had  to  his  Majesty's  Court,  and  by 
reason  of  the  liberty  which  of  late  some  of  the  Recusants  have 
had  and  taken  to  sit  and  vote  in  Parliament." 

Under  the  provisions  of  the  Act  "  No  Peer  or  Member  of  the 
House  of  Commons  shall  sit  or  vote  without  taking  the  oaths  of 
allegiance  and  supremacy,  and  a  Declaration  repudiating  the 
doctrine  of  transubstantiation,  the  adoration  of  the  Virgin,  and 
the  sacrifice  of  the  Mass.  Peers  and  Members  offending  are  to 
be  deemed  and  adjudged  Popish  Recusants  Convict,  and  are  to 
forfeit  £500,"  besides  suffering  numerous  disabilities. 

"  Every  Peer  of  the  age  of  21,  and  every  Member  of  the 
House  of  Commons,  not  having  taken  the  said  oaths  and  sub- 
scribed the  said  Declaration,  and  every  person  now  or  hereafter 
convicted  of  Popish  Recusancy  who  shall  come  advisedly  into, 


^  The  death  of  Sir  E.  Godfrey  has  been  a  prolific  subject  of  English  medals 
evincing  that  the  imputation  of  it  to  the  Papists  was  a  tenet  of  popular  belief.  Yet 
the  evidence  in  the  trial  of  the  persons  executed  for  his  murder  is  most  unsatisfac- 
tory. The  rankest  cases  of  leading  questions  and  hearsay  answers  that  are  to  be 
found  in  the  State  Trials,  occur;  for  instance,  the  Attorney- General  asks  a  witness, 
"  Did  he  (viz.  Godfrey,  deceased)  tell  you  that  he  did  believe  he  should  be  the  first 
martyr?"  To  which  the  witness  answers,  "Yes,  he  did  say,  upon  his  conscience, 
he  believed  he  should  be  the  first  martyr."  Praunce,  the  assumed  accomplice, 
afterwards,  in  1687,  admitted  before  a  court  of  justice  that  every  syllable  he  had 
sworn  upon  the  trial  for  the  murder  of  Sir  E.  Godfrey  was  false.  See  the  remarks 
on  this  trial  of  Mr  Phillimore,  in  his  HUtory  and  Principles  of  the  Law  of  Evidence. 
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or  remain  in  the  presence  of  the  King  or  Queen,  or  shall  come 
into  the  House  where  the  King  or  Queen  doth  reside,  shall 
incur  the  penalties  of  the  Act,  unless  the  Peer  or  Member  of 
the  House  of  Commons  take  the  oaths  and  subscribe  the  Decla- 
ration in  the  next  term  after  such  his  coming  or  remaining." 
Previous  to  this  Act  the  Oath  of  Supremacy  could  not  have  been 
tendered  to  Peers. 

Besides  the  modifications,  at  the  Revolution,  of  the  oaths  of 
allegiance  and  supremacy,  it  was  provided  by  the  Catholic 
Emancipation  Act  of  George  IV.,  that  opinions  concerning  tran- 
substantiation,  the  Virgin,  or  the  Mass,  should  be  no  longer  an 
impediment  to  sitting  in  Parliament,  or  voting  for  Members ; 
and  a  test  which  Roman  Catholics  do  not  scmple  to  take  has 
been  substituted,  in  their  case,  for  the  Oath  of  Supremacy.  The 
doors  of  Parliament  have  also  been  opened,  since  the  reign  of 
Charles  II.,  to  Quakers,  Moravians,  and  Separatists.  Jews  only 
have  been  excluded;  and  that  by  reason  of  the  words  "on  the 
true  faith  of  a  Christian"  contained  in  the  Oath  of  Abjuration, 
an  oath  imposed  since  the  reign  of  Charles  II.,  in  consequence 
of  the  recognition  by  Louis  XIV.  of  the  Pretender.  The  words 
are  borrowed  from  an  oath  framed  in  the  time  of  James  I.  on 
the  occasion  of  the  Gunpowder  Treason,  when  they  were  sup- 
posed to  be  more  stringent  on  the  consciences  of  Roman 
Catholics,  than  the  usual  formulary  "  So  help  me  God."  No 
Parliament  did  ever  designedly  exclude  Jews  from  becoming 
Members,  any  more  than  adjudge  them,  if  they  omit  to  take 
the  oaths  of  allegiance  and  supremacy,  to  be  Popish  Recusants. 
For  the  sake  of  maintaining  an  accidental  exclusion  of  Jews 
from  Parliament,  on  the  policy  and  justice  of  which  the  two 
Houses  are  at  variance,  it  has  been  deemed  by  some  neither 
imwise  nor  profane  to  uphold  a  national  oath  professing  a  denial 
of  the  right  of  sovereignty  to  the  descendants  of  the  so-called 
James  III.,  the  dust  of  all  of  whom  has  been  long  covered  by 
tombs  in  St  Peter's. 
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III.      Opinions   in   the   era    of    Charles  II.    on   the  subject  of 
Religious   Toleration. 

The  laws  maintained  or  enacted  in  the  reign  of  Charles  II. 
indicate  a  prevalence  of  public  opinion  indifferent  or  inimical  to 
Liberty  of  Conscience.  Nevertheless,  much  of  the  legislation  of 
that  reign  concerning  religion  is  to  be  ascribed  to  political  con- 
junctures. In  that  era  many  persons  were  led  by  their  fears  of 
the  recurrence  of  anarchy  and  of  military  or  fanatical  oppression, 
rather  than  by  religious  bigotry,  to  advocate  measures  for 
punishing  and  disqualifying  Dissenters.  In  the  latter  portion 
of  the  reign  the  papal  religion  was  rendered  odious  not  merely 
by  its  own  tenets  and  practice,  but,  also,  by  the  ill-concealed 
compact  of  the  King  to  restore  it  and  absolute  monarchy  in 
England;  by  royal  Declarations  of  Indulgence  for  the  same 
purposes,  threatening  the  subjugation  of  all  laws  to  the  Sove- 
reign's will.  The  nation's  persecution  of  papists  was  sharpened 
by  the  union,  as  Marvell  expresses  it,  of 

Rome  and  France  combined 
By  double  vassalage  t'  enslave  mankind. 

Hence  the  motley  character  of  the  major  part  of  the  Statesmen 
and  Prelates  of  the  reign  of  Charles  II.  The  Bigot  and  the 
Patriot  often  stood  side  by  side  in  warm  espousal  or  repudiation 
of  the  same  measures  on  the  subject  of  religion ;  the  Champions 
of  Civil  Liberty  were  stained  by  the  exercise  of  unjust  and  cruel 
persecution  upon  sufferers  for  the  sake  of  conscience ;  and  cha- 
racters who  have  received  the  veneration  of  posterity  for  making 
a  noble  stand  in  some  breach  of  the  Constitution  when  assaulted 
by  arbitrary  power,  had  little  concern  for  civil  liberty,  but  were 
animated  by  an  inveterate  zeal  against  the  inroads,  as  they 
deemed  them,  of  religious  toleration. 

Hume,  with  a  view  of  shewing  the  virulent  spirit  that  raged 
against  Papists  in  the  reign  of  Charles  II.,  especially  at  the  time 
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of  the  passing  of  the  Test  Act,  singles  out  a  speech  of  a  Member 
of  Parliament,  who  declared,  amid  plaudits,  that  he  would  not 
suffer  a  "  catholic  dog  or  bitch,  nay  even  a  catholic  cat  to  mew 
and  purr  about  the  King ;"  which  speech,  is,  perhaps,  rivalled 
bj  that  of  Sir  Edmund  Jennings:  "  Head-ache  coming  from  an 
ill  stomach,  to  cut  off  the  hair  and  apply  oils  to  the  head  will  do 
no  good,  when  the  way  is  to  cleanse  the  stomach.  It  is  not 
removing  Popish  Lords  out  of  the  House,  nor  punishing  Priests 
and  Jesuits,  nor  removing  the  Duke  from  the  King,  can  remedy 
the  evil,  but  it  must  be  removing  Papists  from  the  nation." 

It  is  observable  that  the  spirit  of  intolerance  was  not,  in  the 
reign  of  Charles  II.,  confined  to  the  zealots  and  partizans  of  the 
Church:  Sectaries  were  intolerant  towards  Catholics,  as  the 
Duke  of  York  and  the  Roman  Catholic  party  towards  Sectaries ; 
whilst,  among  Sectaries,  there  was  no  spark  of  toleration  by  one 
Sect  of  another.  It  was  a  sentiment  of  Baxter,  the  most  dis- 
tinguished of  the  Nonconformists,  "  I  shall  never  be  one  who 
by  any  new  pressures  shall  petition  for  the  papists'  liberty." 

From  the  pulpits  of  the  Established  Church  the  Roman 
Catholics,  during  the  reign  of  Charles  II.,  were  made  the  objects 
of  many  an  inflammatory  invective.  Mr  Hallam  writes,  with  re- 
gard to  the  Popish  Plot:  "  None  had  contributed  more  to  raise  the 
national  outcry  against  the  accused,  and  create  a  firm  persuasion 
of  the  reality  of  the  Plot,  than  the  Clergy  in  their  sermons,  even 
the  most  respectable  of  their  order,  Sancroft,  Sharp,  Barlow, 
Burnet,  Tillotson,  Stillingfleet ;  calling  for  the  severest  laws 
against  Catholics,  and  imputing  to  them  the  Fire  of  London, 
nay,  even  the  death  of  Charles  I." 

Nonconformists,  after  the  dissolution  of  the  Convention  Par- 
liament, were  made  participants  with  the  Roman  Catholics,  in 
an  equal,  or  larger  degree,  of  clerical  vituperation.  In  Narcissus 
Luttrel's  Diary,  it  is  stated  that  on  the  Thanksgiving  Day  for 
the  discovery  of  the  Rye-house  Plot,  "  the  chief  of  the  sermons 
were  violent  against  the  Dissenters."     South,  in  a  sermon  on 
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the  transformation  of  the  devil  into  an  angel  of  light,  con- 
siders, under  numerous  heads,  the  circumstances  which  shew 
that  "popery  is  much  more  tolerable  than  enthusiasm,"  inas- 
much as  "  the  corruptions  in  a  church  are  not  of  so  destructive 
an  influence  as  its  schisms  and  divisions,  the  constant  effects  of 
enthusiasm ;"  which  position  he  thus  illustrates  "  You  may  cure 
a  throat  when  it  is  sore,  but  not  when  it  is  cut." 

In  a  sermon  by  South,  preached  at  Oxford,  on  the  text  of 
the  foolish  man  who  built  his  house  upon  the  sand,  after  glanc- 
ing at  the  prevalent  puritanical  notions  under  the  metaphor  of 
quicksands  on  which  persons  built  their  salvation,  as  by  amusing 
their  consciences  with  fantastical  phrases,  such  as  laying  hold  of 
Christ,  getting  into  Christ,  and  rolling  themselves  upon  Christ, 
which,  he  says,  are  but  "words  and  wind;"  flattering  them- 
selves with  assurances  of  salvation  for  ten,  twenty,  or,  perhaps, 
thirty  years,  which,  he  says,  "  is,  in  other  words,  that  the  man 
has  been  ignorant  and  confident  very  long;"  hearing  and  loving 
sermons,  especially  lectures,  "  as  if  a  man  were  to  be  pulled  up 
to  heaven  by  the  ears,"  he  proceeds — "  Then  comes  a  fourth, 
and  tells  us  that  he  is  a  Saint  of  yet  an  higher  class,  as  having 
got  far  above  all  their  mean,  beggarly  steeple-house  dispensations, 
by  a  happy  exchange  of  them  for  the  purer  ordinances  of  the 
Conventicle,  where  he  is  sure  to  meet  with  powerful  teaching, 
and  to  hear  will-worship  run  down,  the  priests  of  Baal  paid  off^, 
and  their  great  idol,  the  Common  Prayer,  laid  open  with  a 
witness  (not  without  edifying  flings  at  the  King,  and  Court 
too),  by  all  which  his  faith  is  now  grown  so  strong,  that  he  can 
no  more  doubt  of  his  going  to  heaven,  than  that  there  is  such  a 
place  as  heaven  to  go  to.  So,  if  the  conscience  of  such  an  one 
should,  at  any  time,  offer  to  gnimble  at  him,  he  would  presently 
stop  its  mouth  with  this  *  I  am  of  such  an  one's  Congregation, 
then,  Conscience,  say  thy  worst!'  " 

■    Lord  Keeper  Guilford,  according  to  his  private  notes  pub- 
lished by  his  brother,  gives  a  singular  reason  for  prosecuting 
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Dissenters,  viz.  if  they  were  not  punished  they  would  be  envied, 
being  exempt  from  juries,  and  other  troublesome  offices ;  he 
makes  light  of  the  laws  for  imprisoning  them,  because,  he  states 
that,  in  point  of  fact,  they  were  not  imprisoned,  but  suffered  to 
go  at  large  by  the  bribery  of  sheriffs  and  gaolers.  The  Lord 
Keeper,  it  has  been  above  noticed,  was,  throughout  his  life,  very 
averse  to  fanaticism,  as  his  biographer  relates,  who  assigns  for 
it  a  reason,  that  "when  a  small  child,  he  was  sent  to  school, 
where  the  ]\Iaster's  wife  was  a  zealous  Independent,  and  used 
to  instruct  him  in  the  gift  of  praying  hy  the  spirit ;  making 
him  kneel  upon  her  bed,  of  which  performance  all  that  the 
Lord  Keeper  could  remember  was,  the  praying  for  his  distressed 
brethren  in  Ireland."  In  after  life  his  Lordship  appears  to  have 
afforded  a  contradiction  to  Pope's  maxim,  '•  Just  as  the  twig  is 
bent,  the  tree's  inclin'd." 

It  was  in  the  last  month  of  the  reign  of  Charles  II.,  that 
one  William  Jenkyn,  a  dissenting  pastor  of  great  note,  who  had 
been  imprisoned,  at  the  age  of  seventy-three,  for  preaching  at  a 
Conventicle,  died  of  hardships  and  privations  in  Newgate.  So 
highly  had  he  been  respected  that  his  corpse  was  followed  to 
the  grave  by  a  hundred  and  fifty  coaches.  On  this  occasion 
Roger  L'Estrange,  the  noted  Licenser  of  the  Press,  in  his  Obser- 
vator,  the  only  authorised  journal  of  the  Government,  proclaimed 
that  the  "blasphemous  old  impostor  had  met  with  a  most  righteous 
pimishment,"  laughed  at  the  weakness  of  the  Trimmers,  who  had 
evinced  some  signs  of  compassion  for  the  victim  of  intolerance, 
and  vowed  to  wage  war  not  only  to  death,  but  after  death, 
with  all  the  "mock  saints  and  martyrs."  "  Such,"  writes  Mr 
Macaulay,  "  was  the  spirit  of  the  newspaper  which  was  at  this 
time  the  oracle  of  the  Tory  party,  and  especially  of  the  parochial 
clergy."  This  posthumous  persecution  by  a  Tory  Journalist  may 
be  compared  with  the  pre-necial  objection  of  the  Whig  Sheriffs 
(in  support  of  which  Lord  Russell  appears  to  have  made  no 
speech,  as  assigned  him  by  a  vulgar  error),  against  putting  to 
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death  the  Popish  Lord  Stafford,  without  first  disembowelling 
him. 

Whilst,  however,  religious  intolerance  against  both  papists 
and  dissenters  was  the  pervading  principle  of  public  law,  and  a 
favorite  topic  of  parliamentary  and  pulpit  oratory,  the  doctrines 
of  forbearance  and  philanthropy  which  had  been  first  promul- 
gated to  the  world  irom  the  mountains  round  Jerusalem,  had  not 
altogether  ceased  to  be  echoed.  During  the  imperfect  state  of 
the  law  in  the  reign  of  Charles  II.,  Religious  Toleration  was  not 
wholly  devoid  of  advocates,  who  accomplished  very  little  for  it 
in  that  reign,  but  paved  the  way  to  its  gradual  adoption  as  a 
comer-stone  of  the  English  Constitution.  ^ 

The  Duke  of  Buckingham,  in  a  speech  delivered  in  Parliament 
in  the  year  1775,  of  which  we  may  say  "  0  si  sic  omnia  dixisset  f'' 
thus  expressed  himself:  "My  Lords,  there  is  a  thing  called  Liberty, 
which  (whatsoever  some  men  may  think)  is,  that  the  People 
of  England  are  fondest  of;  it  is  that  they  will  never  part  with, 
and  is  what  his  Majesty,  in  his  Speech,  has  promised  us  to  take 
particular  care  of.  This,  my  lords,  in  my  opinion,  can  never  be 
done  without  giving  an  Indulgence  to  all  Protestant  Dissenters. 
It  is  certainly  a  very  uneasy  kind  of  life  to  any  man,  that  has 
either  Christian  charity,  humanity,  or  good  nature,  to  see  his 
fellow-subjects  daily  abused,  divested  of  their  liberties  and 
birth-rights,  and  miserably  thrown  out  of  their  possessions  and 
freeholds,  only  because  they  cannot  agree  with  others  in  some 
opinions  and  niceties  of  religion,  to  which  their  consciences  will 
not  give  them  leave  to  consent,  and  which,  even  by  the  con- 
fession of  those  who  would  impose  upon  them,  are  no  ways 
necessary  to  salvation.  But,  my  Lords,  besides  this,  and  all 
that  may  be  said  upon  it,  in  order  to  the  improvement  of  our 
trade,  and  increase  of  the  wealth,  strength,  and  greatness  of  this 
nation,  there  is,  methinks,  in  this  notion  of  persecution  a  very 
gross  mistake,  both  as  to  the  point  of  government,  and  the  point 
of  religion.     There  is  so  as  to  the  point  of  government,  because  it 
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makes  every  man's  safety  depend  on  the  wrong  place ;  not  upon 
governors,  or  a  man's  living  -well  towards  the  civil  government 
established  by  law,  but  upon  his  being  transported  with  zeal  for 
every  opinion  that  is  held  by  those  that  have  power  in  the 
Church  that  is  in  fashion.  And  I  conceive  that  it  is-a  mistake 
in  religion,  because  it  is  positively  against  the  express  doctrine 
and  example  of  Jesus  Christ.  Nay,  my  Lords,  as  to  our  PrO' 
testant  Religion,  there  is  something  in  it  yet  worse ;  for  we 
Protestants  maintain,  that  none  of  those  opinions  which  Chris- 
tians differ  about  are  infallible ;  and,  therefore,  it  is  in  us  some- 
what an  inexcusable  conception,  that  men  ought  to  be  deprived 
of  their  inheritance,  and  all  the  certain  conveniences  and  ad- 
vantages of  life  because  they  will  not  agree  with  us  in  our 
uncertain  opinions  of  religion.  My  humble  motion,  therefore, 
to  your  lordships  is,  that  you  would  give  leave  to  bring  in  a 
Bill  of  Indulgence  to  all  Protestant  Dissenters." 

Waller,  the  eminent  poet,  and  the  admiration  of  Parliament 
until  a  very  advanced  age,  in  a  debate  on  the  subject  of  Con- 
venticles, thus  spoke :  "  The  People  of  England  are  a  generous 
people,  and  pity  sufferers.  The  Quakers,  a  people  abused,  since 
the  severity  of  the  law  against  them  begin  to  be  respected ;  the 
vulgar  ever  admire  such  sufferers  as  do  it  almost  above  nature. 
I  would  not  have  the  Church  of  England  like  the  elder  brother 
of  the  Ottoman  family,  strangle  all  the  younger  brothers  ^ 
School  Divines  cannot  unite  Dissenters  with  us ;  we  have  united 
them  against  both  Church  and  State.    Let  them  alone,  and  they 


1  Not  Amurath  to  Amurath  succeeds. 

But  Henry,  Henry. 

Henry  V.'t  address  to  his  brothers. 

Fox,  in  a  speech  for  the  repeal  of  the  sacramental  test,  addressing  the  Church  of 
England,  said. 

Tuque  prior,  tu  parce,  genus  quae  duels  Olympo  ! 

Dr  Johnson,  in  his  Life  of  Waller,  writes,  "  He  was,  says  Burnet,  the  delight  of 
the  House,  and,  though  old,  said  the  liveliest  things  of  any  among  them.  His 
name  as  a  speaker  occurs  often  in  Grey's  Collections,  but  I  have  found  no  extracts 
that  can  be  more  quoted  as  exhibiting  sallies  of  gaiety  than  cogency  of  argument." 

M  2 
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will  preach  one  against  tlie  otlier;  we  induce  them  to  incor- 
porate, as  being  all  under  one  calamity.  These  people  are  like 
children's  tops;  whip  them  and  they  stand  up,  let  them  alone 
and  they  fall."  Mr  Secretary  Morrice  said,  "  The  fire  of  zeal  for 
suppressirtg  conventicles  may  be  so  hot,  that  it  may  bum  them 
that  cast  them  in,  as  well  as  those  that  are  cast  in."  Mr  Sey- 
mour said,  "  If  a  man  find  not  his  account  in  the  Government 
he  lives  under,  he  will  never  labour  to  support  it."  And  Sir 
W.  Grough  observed,  "  The  case  of  the  Clergy  of  England  wit!i 
the  King  is  as  a  master  of  a  family  who  has  quarrelsome  serv- 
ants ;  one  will  not  stay  unless  the  other  goes  away." 

Andrew  Marvell,  in  his  tract  on  "  The  Growth  of  Popery 
and  Arbitrary  Government  in  England,"  whilst  inveighing 
against  the  King's  Declaration  of  Indulgence,  as  being  a  pre- 
cedent for  suspending  all  other  laws,  observes  (among  other  ex- 
cellent remarks  of  the  same  tendency),  "  Men  ought  to  enjoy  the 
same  propriety  and  protection  in  their  consciences,  whicli  they 
have  in  their  lives,  liberties,  and  estates ;  but  that  to  take  away 
those  in  penalty  for  the  other,  is  merely  a  more  hffal  and  genteel 
way  of  padding  upon  the  road  to  heaven.  Nor  can  it  be  denied 
that  the  original  law  upon  which  Christianity  at  the  first  was 
founded  does  expressly  provide  against  all  such  severity;  and 
it  was  by  humility,  meekness,  love,  forbearance,  and  patience, 
which  were  part  of  that  excellent  doctrine,  that  it  became,  at 
last,  the  universal  religion,  and  can  no  more  by  any  other  means 
be  preserved,  than  it  is  possible  for  another  soul  to  animate  the 
same  body.  Several  nations  have  little  else  to  shew  for  their 
Christianity  but  a  parcel  of  severe  laws  concerning  opinion,  or 
about  the  modes  of  worship,  not  so  much  in  order  to  the  power 
of  religion,  as  to  the  power  over  it." 

A  master-mind  was  engaged  in  the  reign  of  Charles  II. 
on  lucubrations  which  have  promoted  the  spread  of  the  prin- 
ciples of  Toleration  in  England  more  than  has  been  accom- 
plished by  any  statesman,  or  any  other  author.     The  following 
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entry  occurs  in  Locke's  Common-Place  Book,  under  the  date 
of  1667: 

"  1st.  To  shew  what  influence  Toleration  is  like  to  have 
upon  the  number  and  industry  of  your  people. 

"2nd.  What  force  must  compel  all  to  an  uniformity  in 
England,  to  consider  what  party  alone,  or  what  parties,  are  like- 
liest to  unite,  to  make  a  force  able  to  compel  the  rest. 

"  3rd.  To  shew  that  all  that  speak  against  Toleration  seem 
to  suppose  that  severity  and  force  are  the  only  acts  of  govern- 
ment, and  way  to  suppress  any  faction,  which  is  a  mistake. 

"4th.  That  for  the  most  part  the  matters  of  controversy 
and  distinction  between  the  sects  are  no  parts,  or  very  incon- 
siderable ones,  and  but  appendages  of  true  religion. 

"  5th.  To  consider  how  it  comes  to  pass  that  the  Christian 
religion  has  made  more  factions,  wars,  and  disturbances  in  civil 
societies  than  any  other,  and  whether  Toleration  and  Latitudinisra 
would  not  prevent  those  evils. 

"6th.  The  making  the  terms  of  Church  Communion  as 
large  as  may  be,  i.  e.  that  your  Articles  in  speculative  opinions 
be  few  and  large,  and  ceremonies  in  worship  few  and  easy,  which 
is  Latitudinism. 

"  7th.  That  the  desiring  and  undertaking  to  prove  several 
doctrines  which  are  confessed  to  be  incomprehensible,  and  to  be 
no  otherwise  known  but  by  revelation,  and  requiring  men  to 
assent  to  them  in  the  forms  proposed  by  the  doctors  of  your 
several  Churches,  must  needs  make  a  great  many  Atheists. 
But,  of  these  when  I  have  more  leisure.  Sic  cogitavit 
J.  LocTce,  1667." 

This  germ  of  the  famous  Letters  on  Toleration  was  developed 
in  exile  after  Locke's  expulsion  by  the  Dean  and  Canons  of 
Christ's  Church,  Oxford,  without  notice  or  trial,  by  the  pe- 
remptory command  of  Charles  11.^     Locke's  First  Letter  on 

^  See  Lord  King's  Life  of  Locke  for  the  facte ;  and,  for  eloquent  commentaries 
on  the  transaction,  Fox's,   and  Macaulay's  Zr/«tor/e».     Fox  concludes,  "In  this 
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Toleration  was  finished  in  April  or  May  1685,  (after  the  death 
of  Charles  II.)  during  a  secluded  residence  at  Utrecht.  It  was, 
at  first,  printed  in  Latin  with  the  following  title  indicative  of  the 
danger  apprehended  from  its  open  avowal :  "  Epistola  de  Tole- 
rantid  ad  clarissimum  virum  T.  A.  R.  P.  T.  0.  L.  xi.  scripta  a 
P.  A.  P.  O. — I.  L.  A."  signifying,  Theologies  apud  Remon- 
stratenses  Professorem,  Tyrannidis  Osorem,  Limbui'gium  Amste- 
lodamensem:  and  the  last  letters  Pacis  Amico,  Persecutionis 
Osore. — Johanne  Lockio  Anglo.  Locke,  in  a  letter  given  in  the 
Appendix  to  Lord  King's  Life  of  Locke,  thus  remonstrates  with 
Limborch  for  having  divulged  the  secret  of  authorship  of  the 
Letter  on  Toleration  :  "  Hoc  solum  dicam,  si  tu  hujusmodi  arca- 
num mese  commisisses  fidei,  ego  illud  nee  cognato,  nee  amico, 
nee  cuipiam  mortalium  quavis  conditione  evulgassem.  Nescis  in 
quas  res  me  conjecisti."  Strange  that  a  Book  so  publicly  and 
widely  extolled  ever  since  the  epoch  of  the  Revolution,  should 
three  years  before  that  event  have  been  first  communicated  to 
the  world  by  its  Author  under  a  mask,  and  that  his  breast 
should  have  been  filled  with  alarm  at  his  becoming  known. 

It  will  not  be  denied  that  the  Nonconformists  in  the  reign 
of  Charles  II.  may  often  have  incurred  irresistible  ridicule,  which 
may  not  unnaturally  have  somewhat  deadened  the  zeal  of  advo- 
cates for  religious  freedom.  In  an  Oxford  poem  of  the  day, 
entitled  Conventicula  Dissvpata,  there  is  a  lively  description  of 
the  extravagances  of  worship  in  Conventicles,  which  may  not 
have  been  altogether  misplaced;  the  ridicule,  however  is  con- 
taminated with  persecuting  sentiments  that  were  popular  in  the 

instance  one  would  almost  imagine  there  was  some  instinctive  sagacity  in  the  go- 
vernment of  that  time,  which  pointed  out  to  them,  even  before  he  had  made  himself 
known  to  the  world,  the  man  who  was  destined  to  be  the  most  successful  of  the 
adversaries  of  superstition  and  tyranny."  Independently  of  any  help  from  instinct, 
Locke  was  well  known  to  Charles  as  the  physician  and  Mentor  of  Shaftesbury  the 
most  formidable  of  the  opponents  of  his  government :  and  the  Dean  of  Christ's 
Church  takes  credit  with  the  Gentleman-King  for  having  attempted  to  entrap 
Locke  into  seditious  speeches,  by  provoking  reflections  made  in  social  moments  on 
his  friend  and  patron. 
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age,  and  especially  at  the  seat  of  learning  where  the  poem  was 
composed  and  recited. 

Augiistse  in  medio  (quid  non  Augusta  malorum 
Coucipit,  aut  quas  non  alit  intra  viscera  pestes  ?) 
Stat  sacra  ^Sidiculae  moles,  Ecclesia  mater, 
(Parce  mihi  sacram  dicenti)  ubi  Semisacerdos 
Nescio  quis,  curtatus  iniquo  forfice  crines, 
Et  nigra  cinctus  togula,  solennibus  horis 
Magna  voce  boat,  turbseque  ad  scamna  sedenti 
Non  intellecti  pandit  mysteria  verbi. 
Hue  omnes,  quotquot  mirus  sub  pectore  fervor 
Exagitat,  coeunt  diverso  ex  ordine  cives, 
Usque  a  Patricio,  qui  largo  abdomine  tardus 
Sidonias  merces,  et  tinctos  mmice  pannos 
iEdibus  in  magnis  venum  proponit,  ad  illiuu 
Qui  clausus  conductse  angusto  in  limite  cellse, 
Taurino  corio  soleis  succurrit  iniquis, 
Et  tritas  solido  fidcit  tibicine  pelles. 
Hue  et,  quae  lapsos  dextra  jam  computat  annos, 
Plena  Deo  mulier  gressum  molitur  anilem  ; 
Illi  clausa  quidem  jam  dudum  obsurduit  auris, 
Usque  tamen  venit  auditum,  captatque  reclinans 
Nequicquam  patulo  divina  oracula  rictu. 
Nee  matrona  deest  oculos  dejecta  decoros. 
Nee  quae  luminibus  prima  ad  subsellia  stantem 
Detinet  obliquis  lasciva  sororcula  fratrem. 

Interea  rostrum  divinse  nuncius  irse 
Scandit  ovans,  positisque  in  Isevum  dactylothecis, 
Ter  glaixcos  hue  atque  illuc  circumrotat  orbes  : 
Ter  tussitque  screatque,  et  ter  levat  sethera  vei-sus 
Sudantes  digitos  :  summisso  murmure  tandem 
Incipit,  atque  humiles  imitatus  voce  susurros, 
Tanquam  aliquid  Divi  admotam  garriret  in  aurem. 
Mox  querulo  gemitu,  et  singultibus  ilia  pidsans, 
Triste  ululat,  celeri  nunc  cursu  verba  fatigat, 
Nunc  iterum  tardos  trahit  in  longum  sermones. 
Scilicet  usque  adeb  variis  se  accentibus  effert, 
Totque  simul  reddit  vocimi  discrimina,  ut  omnem 
Dixisses  uno  clamare  e  gutture  ccetum. 
Jamque  inflans  buccas  et  pollice  stans  erecto 
Plenius  ora  rotat,  jactisque  ad  sidera  palmis 
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Subsilit,  et  valido  pulvinum  concutit  ictu  : 

Nee  mora,  nee  requies ;  Meretricem  protinus  alto 

Culmine  Romanam  turbat,  penitusque  nefandam 

Ex  ima  vellit  radiee  superstitionem. 

Caneellos,  sanctosque  ehoros,  altaria,  tsedas, 

Diripit,  atque  ipsam  pariter  cum  sindone  mitram, 

(Panniculos  Antichrist!  de  veste  petitos.) 

Interea  sudatque  fremitque  et  pulpita  quassat, 

Tanquam  ageret,  quod  suadet  agendum :  nee  minus  ipsum 

In  Carolum  distringit  amarse  spieula  linguae ; 

Ilium  etiam  Papse  addietum,  sedisque  Jjatinse 

Cultorem  inelamat,  pravisque  in  devia  ferri 

Consiliis,  prorsus  divini  luminis  orbum. 

Sic  Regem  et  Proceres  obliquo  crimine  mordens 

Auritos  palpat  cireum  pra&eordia  fratres. 

Quis  tamen  ille  fores  pede  concutit  importuno  ? 
Lietor  adest,  multusque  simul  post  terga  satelles. 
Quid  nunc  auriculas,  bone  vir,  demittis  inertes  ? 
Posticum  ne  quaere,  gregem  ne  desere  pastor  : 
Quo  fugis,  Heroum  fortissimo ! — ^non  racat,  inquit, 
In  eunctos  libras  bis  denas  solvere  menses. 
Dixit,  et,  elapsus  fallaei  protinus  antro, 
Mortales  visus  medio  in  sermone  reliquit. 
Diffugiunt  fratres,  et,  pallida  turba,  sorores. 
Hue  illue  sparsos  (proh  formidabile  nomen  !) 
Constabellus  agit :  nunc  bos,  UTinc  oceupat  illos 
A  dextra  laevaque,  et  ehartis  nomina  mandat. 
Pars  aurum  numerat,  meritas  pars  altera  poenas 
Persolvunt,  elausi  tenebris,  et  earcere  eseco. 


CHAPTER  VI. 

LIBERTY  OF  THE   PERSON. 

rilHE  injury  of  illegal  imprisonment  has  been  depictured  with 
-*-  an  energy  worthy  of  the  Roman  Senate  by  Members  of  the 
Parliament  which  passed  the  Petition  of  Right.  One  of  them, 
Sir  Richard  Phillips,  spoke,  "  I  can  live  though  another  without 
title  be  put  to  live  with  me  (alluding  to  the  billeting  of  soldiers) ; 
nay,  even  live  though  I  pay  excises  and  impositions  for  more 
than  I  do :  but,  to  have  my  liberty,  which  is  the  soul  of  my 
life,  taken  from  me  by  power,  and  to  be  pent  up  in  a  gaol  with- 
out remedy  by  law,  and  this  to  be  so  adjudged !  O  improvident 
Ancestors !  O  unwise  Forefathers !  to  be  so  curious  for  providing 
for  the  quiet  possession  of  our  lands  and  liberties  of  Parliament, 
and  to  neglect  our  persons  and  bodies,  and  to  let  them  lie  in 
prison,  and  that  durante  hene  placito,  remediless.  If  this  be  law, 
what  do  we  talk  of  our  liberties?"  Mr  Hackwell  complained 
that  "  Imprisonment  is  a  maceration  of  the  body,  and  horror  to 
the  mind;  it  is  vita pejor  mortem  Sir  Edward  Coke,  then  under 
the  burden  of  fourscore,  regards  the  grievance  of  illegal  impri- 
sonment in  a  lawyer's  point  of  view,  saying,  "  It  is  a  maxim  that 
the  Common  Law  has  admeasured  the  King's  prerogative,  that 
in  no  case  it  can  prejudice  the  inheritance  of  the  subject :  had 
the  law  given  the  prerogative  to  that  which  is  taken,  it  would 
have  set  some  <me  to  it,  else  mark  what  will  follow.  I  shall 
have  an  estate  of  inheritance,  for  life  or  for  years ;  and  I  shall  be 
a  tenant  at  will  for  my  liberty ;  I  shall  have  propriety  in  my 
house,  and  not  liberty  in  my  person." 
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It  may  be  added  to  the  enumeration  of  evils  resulting  from 
arbitrary  imprisonment,  as  remarked  by  Sir  James  Mackintosh, 
that  "It  is  of  all  punishments  the  most  quiet  and  convenient 
mode  of  persecution :  the  prisoner  is  silently  hid  from  the  public 
eye;  his  sufferings,  being  unseen,  speedily  cease  to  excite  pity 
or  indignation,  he  is  soon  doomed  to  oblivion." 

Liberty  of  the  Person  has  been  always,  in  England,  a  pos- 
session anxiously  watched  over.  Even  dming  the  existence  of 
base  villenage  in  this  country,  emancipations  were  much  facili- 
tated by  our  Judges,  whose  constructions  usually  reflected  the 
progress  of  public  opinion,  and  who  established  a  maxim  that 
the  law  regarded  three  things  with  peculiar  favor,  viz.  life, 
liberty,  and  dower.  The  first  words  of  the  celebrated  twenty- 
ninth  section  of  Magna  Charta  are  "  NuUus  liber  homo  cwpiatur 
vel  imjprisonetury 

The  subject  of  Liberty  of  the  Person  may  be  conveniently 
treated  of  under  the  following  heads :  I.  The  Writ  of  Habeas 
Corpus.  II.  Miscellaneous  safeguards  of  Personal  Liberty. 
III.    Removals  of  the  Poor. 


I.      Writ  of  Habeas  Corpus^. 

Glanville,  our  earliest  law  writer,  who  composed  his  treatise 
in  the  reign  of  Henry  II.  details  the  particulars  of  a  writ  called 


^  The  writ  of  Habeas  Corpus,  in  Chitty's  Precedents,  runs  thus  : 
"George  the  Third,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  King,  Defender  of  the  Faith,  &c.     To  the  Keeper  of  our  Gaol 
of  Newgate,  or  his  Deputy,  greeting. 

"  We  command  you  that  you  have  before  us  at  Westminster  Hall,  immediately 
after  the  receipt  of  this  writ,  the  body  of  A.  B.,  being  committed  and  detained  in 
our  prison  under  your  custody  (as  is  said),  together  with  the  day  and  cause  of  the 
taking  and  detaining  the  said  A.  B.,  by  whatever  name  the  said  A.  B.he  called  in 
the  same,  to  undergo  and  receive  all  and  singular  such  things  as  our  Court  shall 
then  and  there  consider  of  him  in  that  behalf.  And  that  you  have  then  there  this 
wiit.  Witness  Lloyd  John  Kenyon,  at  Westminster,  the  sixth  day  of  June,  in  the 
tliirty-ninth  year  of  our  reign.  By  the  Court." 
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De  odio  el  atid  for  liberating  persons  from  prison  on  certain  crimi- 
nal charges.  Other  ancient  writs  were  devised  for  securing  per- 
sonal liberty,  as  particularly  those  called  De  homine  replegiando, 
and  De  manucaptione  capiendo,.  All  these  gradually  gave  place 
to  the  more  summary  and  efficacious  writ  of  Habeas  Corpus. 

The  writ  of  Habeas  Corpus,  requiring  a  return  of  the  hody  of 
the  person  imprisoned,  and  the  cause  of  his  detention,  and  hence 
anciently  called  Corpus  cum  causa,  was  in  familiar  use  between 
Subject  and  Subject  in  the  reign  of  Henry  VI.  Its  use  by  a 
Subject  against  the  Crown  has  not  been  traced  during  the  time 
of  the  Plantagenet  dynasty ;  the  earliest  precedents  known  being 
of  the  date  of  Henry  VII.^ 

Two  memorable  examples  of  writs  of  Habeas  Corpus  occurred 
in  the  reign  of  Charles  I.  In  the  first,  the  exigency  of  the  writ 
was  fully  recognised,  but  a  discussion  arose  concerning  the 
validity  of  the  Return,  in  which  no  other  cause  was  assigned 
for  the  imprisonment,  but  the  special  command  of  the  King. 
The  case  excited  the  more  attention  on  account  of  the  prisoners 
having  been  committed  in  consequence  of  their  refusal  to  con- 
tribute to  an  arbitrary  loan.  The  Judges  refused  to  discharge 
or  bail  them,  and  remanded  them  to  prison.  It  may  be  important 
to  observe,  that  the  writ  was  not  returned  on  the  day  specified 
for  its  return,  a  breach  of  duty  which  the  Attorney-General 
admitted  was  owing  to  commandment;  and  that  a  motion  was 
made  in  Court  and  granted  for  postponing  the  return  till  another 
day,  but,  that  upon  the  second  day,  the  body  was  not  forth- 
coming; and  that,  afterwards,  not  the  prisoner,  but  the  Attor- 
ney-General, applied  ex  officio  for  an  alias  writ,  stating  that  such 


*  The  ancient  remedies  for  the  liberty  of  the  person,  and  the  early  history  of 
the  writ  of  Habeas  Corpus,  are  treated  of  in  Mr  Fry's  Preface  to  his  Report  of  the 
Case  of  the  Canadian  Prisoners.  See  also  Mr  Swanston's  Report  of  Lord  Notting- 
havi's  Notes;  Proceedings  against  Wilmer  on  a  vorit  "De  Homine  Replegiando," 
in  the  State  Trials,  Vol.  ix.  ;  Sir  M.  Foster's  Second  Discourse  on  Homicide,  con- 
cerning the  Writ  "De  odio  et  ati4;"  B.eeyeB'3  History  of  the  Law  of  England ;  Hale, 
Vol.  II.  ch.  xvii.  on  the  four  writs  of  bail. 


O'^^^.iX.A^  .  >L.-^c^  ^^*f  - 
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was  the  wish  of  the  King,  in  consequence  of  a  prevalent  clamor 
that  his  Majesty  was  delaying  justice. 

A  few  months  after  this  adjudication  upon  the  law  of  com- 
mitments, a  Parliament  was  summoned  by  the  King ;  and  their 
earliest  proceedings  were  directed  to  the  forced  loan,  and  the 
imprisonment  of  the  persons  who  had  refused  to  contribute  towards 
it.  The  discussion,  in  the  course  of  which  reliance  was  placed 
on  the  precedent  of  Festus's  opinion,  in  the  case  of  Paul,  "  It 
seemeth  to  me  unreasonable  to  send  a  prisoner,  and  not  withal 
to  signify  the  crimes  laid  against  him,"  resulted  in  the  famous 
Petition  of  Right  (3  Car.  I.  c.  1).  This  Act  after  reciting, 
among  other  things.  Magna  Charta,  and  the  28th  of  Edward  III. 
c.  3,  states  that  "nevertheless  against  the  tenor  of  the  said 
statutes,  divers  of  your  subjects  have,  of  late,  been  imprisoned 
without  any  cause  shewn ;  and  when  for  their  deliverance,  they 
were  brought  before  your  Justices  by  your  Majesty's  writs  of 
Habeas  Corpus,  there  to  undergo  and  receive  as  the  Court 
should  order,  and  their  keepers  commanded  to  certify  the  causes 
of  their  detainer,  no  cause  was  certified,  but  that  they  were 
detained  by  your  Majesty's  Special  Command,  signified  by  the 
Lords  of  your  Privy  Council ;  and  yet,  were  retmned  back  to 
several  prisons,  without  being  charged  with  anything  to  which 
they  might  make  answer  according  to  law."  The  Act  then 
provides  among  other  enactments,  that  "  no  freeman  in  any  such 
manner  as  is  before  mentioned  be  imprisoned  or  detained  \" 

1  The  following  transaction  that  was  adverted  to  in  the  discussion  noticed  in 
the  text,  has  not  been  sufficiently  exposed  by  the  biographers  of  Lord  Coke.  It 
affords  an  example  of  the  occasional  inconsistency  of  Coke's  conduct  with  his 
speeches  and  writings.  In  the  debate  on  the  Petition  of  Right,  the  Solicitor- 
General  cited  a  case,  13  Jac.  I.,  of  a  commitment  by  warrant  of  the  King  and 
Lords  of  the  Council,  for  disobedience  to  a  Decree  of  Chancery.  It  was  resolved 
by  Coke  and  the  other  judges  of  the  King's  Bench,  that  the  return  to  the  Habeas 
Corpus  was  good,  though  it  did  not  disclose  the  cause,  being  per  mandatum  concilii, 
and  de  arcanis  regni;  it  was  said  by  Coke,  that  if  the  Privy  Council  commit  one, 
he  is  not  bailable  by  any  Court  of  Justice,  and  he  cited  the  authority  of  Staund- 
forde.  Upon  this  case  being  quoted.  Sir  E.  Coke  replied,  "This  report  moves  not 
me  at  all ;  that  report  is  not  yet  twenty-one  years  old,  but  under  aye.     He  brings 
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The  second  famous  Habeas  Corpus  in  the  reign  of  Charles  I. 
occurred  in  the  year  1629,  in  consequence  of  the  imprisonment  of 
Members  of  the  House  of  Commons  for  their  speeches  and  con- 
duct in  Parliament ;  and,  particularly,  that  on  the  Speaker  an- 
nouncing a  command  from  the  King  to  adjourn  and  put  no 
question,  and  endeavouring  to  go  out  of  the  chair,  he  was  held 
in  it  by  Members  till  a  protestation  was  passed  against  tonnage 
and  poundage  not  granted  by  Parliament.  Warrants  were  issued 
by  the  Council  commanding  the  personal  appearance  of  Elliot, 
(who  afterwards  died  a  victim  by  imprisonment  in  tliis  affair,) 
the  very  learned  and  patriotic  Selden,  and  other  Members  of  the 
late  Parliament.  On  the  Members  who  appeared  before  the 
Council  refusing  to  answer  for  what  was  done  in  Parliament, 
they  were  committed  to  the  Marshal  of  the  King's  Bench.  In 
Easter  Term  1629,  a  return  was  made  to  writs  of  Habeas  Corpus 
which  had  been  obtained  for  their  deliverance,  first  of  a  warrant 
under  the  hands  of  twelve  Privy  Counsellors  without  any  cause 
shewn,  contrary  to  the  Petition  of  Right,  and  next,  of  a  subsequent 
warrant  under  the  King''s  own  hand,  commanding  the  Marshal 
to  take  notice  that  the  previous  commitment  was  by  the  King's 
special  command  for  the  vague  charges  of  ^^  notable  contempts 
committed  against  ourself  and  our  government,  and  for  stirring 
up  sedition  against  us." 

On  the  first  day  of  Trinity  Term  (Easter  Term  being  lost), 
when  judgment  was  to  have  been  delivered  on  the  Habeas 
Corpus,  the  Marshal  of  the  King's  Bench  appeared  without  his 


in  an  ill  time,  1 3th  of  James,  when  there  was  clashing  between  the  Court  of  King's 
Bench  and  Chancery ;  as  also  there  were  then  many  of  the  traitors  that  were  of  the 
powder  treason  committed  per  mandaium  concUii.  I  confess  when  I  read  Staund- 
forde,  and  had  it  in  my  hands,  I  was  of  that  opinion  at  the  Council-table ;  but 
when  I  perceived  that  some  members  of  this  house  were  taken  away,  even  in  the 
face  of  this  house,  and  sent  to  prison,  and  when  /  was  not  far  off  from  that  place 
myself,  I  went  to  my  book,  and  would  not  be  quiet  till  I  satisfied  myself.  Staund- 
forde,  at  first,  was  my  guide,  but  my  guide  deceived  me,  therefore  I  swerved  from 
it.  I  have  now  better  guides.  Acts  of  Parliament,  and  other  precedents;  these  are 
now  my  guides." 


174  LIBERTY  OF  THE   PERSON. 

prisoners,  and  stated  that  they  had  been  removed,  the  day  be- 
fore, by  the  King's  own  warrant,  to  the  Tower  of  London.  The 
King,  on  the  evening  before  the  day  for  judgment,  had  written 
two  letters  to  the  Judges  on  the  subject  of  removing  the  prisoners. 
No  judgment  having  been  pronounced  in  Trinity  Term,  in  con- 
sequence of  the  King's  removal  of  the  prisoners,  they  remained 
in  prison  during  the  Long  Vacation.  In  the  next  Michaelmas 
Term,  the  Judges  after  a  conference  with  the  King  on  the  sub- 
ject, consented  that  bail  might  be  taken  conditionally  on  finding 
sureties  for  good  behaviour,  a  condition  with  which  the  prisoners 
refused  to  comply;  therein  acting  up  to  the  motto  which  Selden 
chose  for  one  of  his  prison  lucubrations  at  this  juncture,  Sordes 
arcta  inter  vincla  recusat.  These  arbitrary  proceedings  were  at 
the  instance  of  a  King  who  inscribed  upon  his  coins  Relig.  Prot. 
Leg.  Ang.  Liber.  Pari. 

In  the  year  1640,  the  memorable  statute  for  abolishing  the 
Star  Chamber  and  other  arbitrary  Courts,  (16  Car.  I.  c.  10,)  was 
passed,  which  contained  a  clause  providing  that  any  person  im- 
prisoned by  orders  of  the  abolished  Courts,  or  by  the  command 
or  warrant  of  the  King's  Majesty  in  his  own  person,  or  by  com- 
mand or  warrant  of  the  Council  Board,  or  of  the  Lords  or  others 
of  his  Majesty's  Privy  Council,  should  be  entitled  to  a  writ  of 
Habeas  Corpus  from  the  Courts  of  King's  Bench  or  Common 
Pleas,  without  delay  upon  any  pretence  whatsoever;  that  the 
officer  having  the  prisoner  in  custody  should  produce  him  and 
certify  the  cause  of  his  detainer;  and  that  the  Court  before 
whom  the  prisoner  is  produced  should  remand,  bail  or  deliver 
him  within  three  Court  days  after  the  return  of  the  writ;  all 
under  the  penalty  of  treble  damages.  Further,  it  was  resolved, 
by  the  House  of  Commons,  that  the  proceedings  which  had  been 
prosecuted  against  the  Members  for  their  speeches  and  conduct 
in  Parliament  were  a  breach  of  privilege,  and  that  there  had 
been  a  delay  of  justice,  in  not  bailing  them  in  Easter  and  Tri- 
nity Terms ;  and  that  the  securities  demanded  in  the  ensuing 
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Michaelmas  Term  were  illegal.  To  each  of  the  sufferers  £5000 
was  awarded  as  a  compensation  for  the  unjust  denial  of  that 
liberty  which  they  had  demanded,  and  to  which  they  had  been 
entitled  by  the  writ  of  Habeas  Corpus. 

During  the  Commonwealth,  the  writ  of  Habeas  Corpus  was 
fully  recognised  as  available  against  the  Government  when 
Cromwell  was  on  the  point  of  assuming  the  title  of  Protector. 
To  a  writ  obtained  by  one  Streater  there  was  a  Return  of 
two  commitments ;  one  by  the  Council  of  State,  signed  by  the 
President  and  three  Members  and  directed  to  the  Keeper  of 
the  Gate-House,  as  follows,  "  These  are  to  will  and  require  you 
to  take  the  body  of  John  Streater,  and  him  you  shall  safely 
keep  prisoner  in  your  prison  of  the  Gate-House  ;  he  being  com- 
mitted for  publishing  seditious  pamphlets  against  the  State.  Of 
which  you  are  not  to  fail.  And  for  so  doing  this  shall  be  your 
sufficient  warrant.  Given  at  the  Council  of  State  sitting  at 
Whitehall,  the  12th  day  of  September,  1653." 

There  was  a  second  Warrant  signed  by  the  Speaker  of  the 
Parliament,  in  these  terms :  *'  By  virtue  of  an  Order  of  Parlia- 
ment bearing  date  this  21st  day  of  November,  these  are  to  will 
and  require  you  to  receive  and  take  into  your  custody  the  body 
of  John  Streater,  and  him  to  keep  and  retain  in  safe  custody 
until  he  shall  be  delivered  by  Order  of  Parliament,  whereof 
you  are  not  to  fail,  as  you  will  answer  the  contrary  at  your 
peril.    Given  under  my  hand  this  21st  of  November,  1653. 

Francis  Rous,  Speaker. 
"  To  the  Keeper  of  the  Gate-House,  Westminster ^ 

The  Judge  before  whom  Streater  was  first  brought,  awarded 
that  he  should  be  remanded  according  to  the  Order  of  Parlia- 
ment. The  Parliament  was  dissolved  between  the  next  Mi- 
chaelmas and  Hilary  Terms.  On  the  23rd  of  January,  in  the 
next  Hilary  Term,  Streater  moved  for  and  obtained  a  new  writ 
of  Habeas  Corpus,  made  returnable  the  26th  of  January.  On 
the  11th  of  February,  Chief  Justice  Rolle  ruled  that  "the  first 
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part  of  the  Return  was  too  general:  it  mentioneth  not  what 
books,  whose  books,  or  where  they  were  or  when  published. 
The  second  part  is  grounded  on  an  Order  of  Parliament,  which 
is  reversed  by  the  Parliament  being  dissolved."  The  Prisoner 
was  accordingly  discharged,  and  liberty  was  vindicated^. 

Throughout  the  reign  of  Charles  II.,  before  the  passing  of 
the  Habeas  Corpus  Act,  the  writ  of  Habeas  Corptis  continued  to 
be  used.  Fox,  the  Quaker,  in  his  remarkable  Diary,  mentions 
his  having  availed  himself  of  three  writs  of  Habeas  Corpus. 
One  of  them  was  issued  in  the  year  of  the  Restoration,  1660, 
by  the  express  direction  of  the  King,  who  was  moved  thereto 
by  two  Quakeresses  that  had  a  personal  interview  with  him ;  it 
may  mitigate  scandal  to  add,  that  the  father  of  one  of  them  had 
been  hanged  at  his  own  door  during  the  Commonwealth  for 
favouring  the  royal  cause.  Fox  describes  his  being  brought  be- 
fore the  Court  of  King's  Bench,  where  Judge  Twisden  (agreeably 
to  many  contemporary  notices  of  his  temper)  spoke  "  angry 
words;"  he  mentions  a  Lord  of  the  Bed-chamber  interposing; 
that  his  case  was  referred  to  the  King  in  Council ;  and  that  he 
was  discharged  by  the  Judge  who  had  granted  the  Habeas 
Corpus,  pursuant  to  an  order  from  the  King.  The  proceedings 
in  this  matter  are  so  unprecedented,  that  the  reader  may  be 
desirous  of  seeing  them  in  extenso.  The  Secretary's  order  to 
Judge  Mallett  is  as  follows : 

"  It  is  his  Majesty's  pleasure,  that  you  give  order  for  releas- 
ing and  setting  at  full  liberty  the  person  of  George  Fox,  late 
a  prisoner  in  Lancaster  Goal,  and  commanded  hither  by  an 
Habeas  Corpus.    And  this  signification  of  his  Majesty's  pleasure 

^  Waller,  in  a  debate  in  the  reign  of  Charles  II.,  mentioned  that,  during  the 
time  of  the  Commonwealth,  "Some  men  of  goodly  quality  were  sent  to  the  Guard, 
at  St  James's.  They  would  have  made  their  escape,  and  they  killed  the  soldier 
who  guarded  them ;  but  they  would  not  kill  them  again,  for  fear  of  retaliation  in 
the  King's  quarters  at  Oxford.  When  they  were  indicted,  some  Counsel  told  them 
they  were  in  no  legal  prison.  There  was  a  brare  Jury  upon  them  (I  speak  it  to 
their  honor),  who  found  them  not  guilty." 
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shall  be  your  sufficient  warrant.     Dated  at  Whitehall,  the  24th 
of  October,  1660.  Edward  Nicholas. 

"  For  Sir  Tfiomas  Mallet,  Knight, 
one  of  the  Justices  of  the  Kings  Bench^ 

Upon  receipt  of  which  order,  Judge  Mallet  forthwith  issued 
the  following  Warrant  of  Release : 

"  By  virtue  of  a  warrant  which  I  have  this  morning  received 
from  the  Right  Hon.  Sir  Edward  Nicholas,  Knight,  one  of  his 
Majesty's  principal  Secretaries,  for  the  releasing  and  setting  at 
liberty  of  George  Fox,  late  a  prisoner  in  Lancaster  Gaol,  and 
from  thence  brought  hither  by  Habeas  Corpus,  and  yesterday 
committed  unto  your  custody ;  I  do  hereby  require  you  accord- 
ingly to  release,  and  set  the  said  prisoner,  George  Fox,  at  liberty; 
for  which  this  shall  be  your  warrant  and  discharge.  Given 
under  my  hand,  the  25th  day  of  October,  in  the  year  of  our  Lord 

God  1660. 

Thomas  Mallet. 
"  To  Sir  John  Lenthal,  Knight, 

Marshal  of  the  King's  Bench,  or  his  Deputy  y 

Fox  obtained  a  second  writ  of  Habeas  Corpus  in  1673, 
when  he  was  released  on  bail  to  appear  at  the  Worcester 
Sessions ;  and  a  third  writ  in  1674,  after  committal  upon  a  judg- 
ment of  prcemunire  by  the  Worcestershire  Court  of  Quarter 
Sessions,  when  he  was  discharged  by  the  Court  of  King's  Bench, 
under  the  presidency  of  Sir  Matthew  Hale. 

It  was  upon  a  return  to  a  writ  of  Habeas  Corpus,  that,  in 
Bushell's  case,  the  immunity  of  Juries  for  their  verdicts  was 
established  in  1670;  the  writ  in  that  case  had  been  issued  by 
the  Court  of  Common  Pleas,  the  jurisdiction  of  which  Court  to 
issue  the  writ,  except  in  cases  of  privilege  concerning  its  own 
officers,  had  been  doubtful.  So  also,  Lord  Shaftesbury,  who  had 
been  committed  to  the  Tower  during  the  pleasure  of  the  King 
and  the  House  of  Lords,  for  a  contempt,  by  moving  in  Parlia- 
ment, that  a  prorogation  of  Parliament  for  fifteen  months  was 
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equivalent  to  a  dissolution,  was  brought  up  under  an  alias  writ 
of  Habeas  Corpus,  but  was  remanded,  on  inspection  of  the  Re- 
turn of  the  Constable  of  the  Tower,  whereby  it  appeared  that  he 
had  been  committed  for  a  contempt  of  the  House  of  Lords. 

Among  the  Articles  of  Lord  Clarendon's  impeachment  agreed 
upon  in  November  1667,  the  fourth  is,  "  That  he  hath  advised 
and  procured  divers  of  his  Majesty's  Subjects  to  be  imprisoned 
against  law,  in  remote  islands,  garrisons,  and  other  places,  there- 
by to  prevent  them  from  the  benefit  of  the  law,  and  to  produce 
precedents  for  the  imprisoning  of  any  other  of  his  Majesty's 
Subjects  in  like  manner."  In  consequence  of  Lord  Clarendon's 
withdrawal  to  France,  this  charge  was  not  investigated  by  the 
House  of  Lords ;  its  truth,  therefore,  to  the  full  extent  at  least, 
may  be  problematical.  Sir  E.  Temple  stated,  in  the  House  of 
Commons,  that  "  divers  had  undertaken  to  make  it  good."  In 
a  debate  in  the  House  of  Commons  on  a  proposed  Habeas 
Corpus  Act  in  1674,  Sir  R.  Temple  said,  that  since  the  King 
was  restored  "  several  had  been  sent  to  Tangier  and  the  islands." 
It  is  obvious  that  the  writ  of  Habeas  Corpus  which  could  unbar 
all  the  prisons  of  England,  was  powerless  at  the  dungeon-gates 
of  Tangier. 

As  regards  the  duration  of  imprisonment  before  trial,  not- 
withstanding the  writ  of  Habeas  Corpus,  Vane,  the  eternal 
opprobrium  of  Charles  II.  and  Clarendon,  complained  that  he 
had  been  imprisoned  two  full  years  before  an  indictment  was 
preferred  against  him.  Colonel  Hutchinson  was  imprisoned, 
under  the  administration  of  Lord  Clarendon,  for  eleven  months 
without  being  brought  to  trial,  in  the  Castle  of  Sandoway  Down 
(one  of  the  castles  built  for  the  protection  of  the  Kentish  Coast 
by  orders  of  Henry  VIII.),  then  in  a  very  dilapidated  condition. 
Colonel  Hutchinson  died  apparently  in  consequence  of  the  seve- 
rity of  his  punishment. 

With  respect  to  rigor  of  imprisonment  in  the  pre-Howard 
reign  of  Charles  IL,   the  punishment  was   aggravated  by  the 
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state  of  the  gaols  to  an  extent  which  can  scarcely  now  be  con- 
ceived. The  circumstances  of  Colonel  Hutchinson's  imprison- 
ment are  particularly  related  by  his  widow  in  one  of  the  most 
interesting  of  English  memoirs.  During  the  last  eleven  months 
of  her  husband's  life,  Mrs  Hutchinson  remained  at  Deal,  the 
nearest  habitable  place  to  the  Castle.  She  describes  Sandoway 
Castle  as  washed  by  the  sea,  of  which  the  unwholesome  damp 
mouldered  every  article,  and  encrusted  the  dungeons  with  salt- 
petre, a  peck  of  which  might  have  been  swept  from  the  walls 
every  day. 

Fox,  the  Quaker,  has  given  most  revolting  descriptions  of 
the  state  of  the  prisons  in  which  he  was  incarcerated ;  that  of 
Doomsdale,  as  Sir  J.  Mackintosh  observes,  ''  surpasses  all  imagi- 
nation." Of  the  gaol  at  Scarborough,  Fox  writes,  "  there  was 
no  chimney  nor  fire-hearth  in  winter,  the  prison  lying  to  the 
sea-side  the  wind  drove  in  the  rain,  and  the  water  came  over  my 
bed,  and  flooded  the  room,  so  that  I  skimmed  it  up  with  a  plat- 
ter— when  my  clothes  were  wet  there  was  no  fire  to  dry  them ; 
my  fingers  swelled,  and  one  grew  as  big  as  two."  Elwood,  the 
Quaker,  complained  that,  in  Newgate,  he  saw  the  heads  of  men 
executed  for  treason  tossed  about  in  sport  by  the  hangman  and 
the  more  hardened  malefactors. 

A  statute  of  Charles  II.  (18  and  19  Car.  II.  c.  9)  recites  that 
"  sometimes  by  occasion  of  the  plague,  and  otherwhiles  by  the 
great  number  of  prisoners,  great  and  infectious  diseases  have 
happened  among  the  prisoners,  tohereby  it  hath  come  to  pass 
sometimes  that  the  Judges,  Justices  and  Jurors  have,  upon  the 
occasion  of  their  attendance  at  the  trials  of  prisoners,  been  in- 
fected, and  many  of  them  have  died  thereof,  and  sometimes  such 
infection  hath  spread  through  the  County."  Tlie  Statute  then 
provides  for  the  removal  of  sick  prisoners,  apparently  not  out  of 
compassion  for  the  prisoners,  but  concern  for  the  healths  of  the 
Judges,  Justices  and  Jurors.  Much  later,  in  1750,  a  gaol  fever 
was  brought  into  the  Court  of  the  Old  Baily  in  the  clothes  of 
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the  prisoners  for  trial,  of  which  there  died  two  Judges,  a  Lord 
Mayor,  a  Jury,  and  forty  by-standers. 

English  prisons  of  the  seventeenth  century  have,  happily,  in 
some  instances,  aiforded  leisure  or  occasion  for  lucubrations  that 
have  reflected  honor  on  the  literature  of  the  Country.  Besides 
the  legal  and  archseological  treatises  of  Selden,  the  manuscript 
leaves  of  which  were  marked  with  the  initials  of  his  gaoler's 
name,  and  the  immortal  prison-thoughts  of  Bunyan,  Lovelace 
still  cheers  our  minds  with  the  assurance  of  his  experience,  that 
to  the  "  free  of  soul " 

Stone  walls  do  not  a  prison  make, 
Nor  iron  bars  a  cage. 

And  Withers  vindicates  himself  from  the  imputation  of  dulness 
which  Pope  has  endeavoured  to  fix  upon  him,  as  he  emerges 
into  the  region  of  genuine  poetry,  when  describing  the  influence 
of  the  Muse  in  alleviating  the  sufferings  of  his  imprisonments 
(they  were  many),  therein  verifying  the  opinion  of  his  traducer, 
that  "  he  best  can  paint  them,  who  shall  feel  them  most." 

I  also  now 
Make  this  churlish  place  allow- 
Some  things  that  may  sweeten  gladness, 
In  the  very  gaU  of  sadness  : 
The  dull  loneness,  the  black  shade, 
That  these  hanging  vaults  have  made, 
The  strange  miisic  of  the  waves, 
Beating  on  these  hollow  caves, 
This  black  den,  which  rocks  emboss 
Overgrown  with  eldest  moss ; 
The  rude  portals  that  give  light 
More  to  ten-or  than  delight ; 
From  all  these,  and  this  d\ill  air, 
A  fit  object  for  despair, 
She  hath  taught  me,  by  her  might, 
To  draw  comfort  and  delight. 

«   The  celebrated  case  of  Jenkes,  which  occurred   in   1676, 
deserves  particular  consideration,  as  illustrating  the  practical 
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difficulties  in  the  reign  of  Charles  II.  of  escaping  from  the  dis- 
gusting prisons  just  adverted  to  by  the  saving  writ  of  a  Habeas 
Corpus  in  time  of  the  long  vacation.  Jenkes  was  a  linen-draper 
in  the  City,  and  observing,  as  it  was  said,  the  decrease  of  trade 
for  want  of  legislative  remedies,  and  that  the  Parliament  was 
under  prorogation  for  fifteen  months  (it  had  been  prorogued 
for  that  long  period  all  at  once  on  the  16th  of  November, 
1675),  he  made  a  speech  at  the  Common  Hall,  held  at  Guildhall, 
on  the  24th  of  June,  1676,  on  the  occasion  of  the  election 
of  corporate  officers,  wherein  he  moved  "  that  a  deputation 
from  the  Court  should  wait  on  the  Lord  Mayor  and  Aldermen 
to  desire  that  a  Common  Council  might  speedily  be  held,  for 
humbly  petitioning  his  Majesty,  that  for  the  quieting  and  satis- 
fying the  minds  of  his  liege  people,  and  for  remedy  of  the 
many  mischiefs  and  grievances  we  now  groan  under,  he  would 
graciously  be  pleased  (according  to  the  Statutes  of  the  4th  and 
30th  Edward  III.)  timely  to  call  a  new  Parliament." 

Scarcely  were  the  words  "a  new  Parliament"  pronounced, 
but  the  greatest  part  of  the  assembly  cried  out  "Well  moved! 
well  moved!"  The  message  was  delivered  to  the  Lord  Mayor, 
and,  afterwards,  in  answer  to  it,  the  Common  Serjeant  declared 
that  the  Lord  Mayor  would  be  "  ready  to  join  in  that,  or  any 
other  thing  for  the  good  of  the  City."  The  Recorder  forthwith 
carried  the  news  to  the  Council  at  Whitehall,  and,  on  the  27th 
of  June,  1676,  Jenkes  was  summoned  by  a  messenger  to  appear 
before  the  Council  Board  on  the  next  day. 

Jenkes,  in  conformity  with  his  summons  appeared  before  the 
Council  Board,  at  which  the  King  was  sitting  in  council,  the 
Lord  Chancellor,  and  other  Lords  about  him.  The  Clerk  read 
an  affidavit  made  by  the  two  Sheriffs,  and  the  Common  Crier, 
the  substance  whereof  was,  "  That  Fr.  Jenkes,  at  a  Common 
Hall,  in  London,  the  24th  of  June  last  past,  did  complain  of 
grievances,  and  did  desire,  that  before  they  went  upon  any  other 
business,  certain  members  of  the  Court  might  accompany  the 
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Sheriffs  and  the  Common  Serjeant  to  wait  upon  the  Lord  Mayor 
then  in  the  Chamber,  to  desire  that  a  Common  Council  might 
be  called  to  petition  his  Majesty,  in  the  name  of  the  City,  to  call 
a  new  Parliament."  When  this  affidavit  had  been  read,  the 
Council  Board  proceeded  to  this  effect : 

Lord  Chancellor.    Sir,  what  say  you  to  this  matter  ? 

Mr  Jenhes.  I  desire  to  know  if  this  be  all  you  have  to  charge 
against  me  ? 

A  Lord.  Then  you  make  little  of  this ;  you  will  find  it  to 
be  enough. 

Lord  Chancellor.  Sir,  did  you  move  for  a  Common  Council 
to  petition  for  a  new  parliament? 

Jenkes.    Is  it  any  crime  to  petition  for  a  new  parliament? 

Lord  Chancellor.    Answer  to  the  matter  in  charge. 

Jenkes.  With  the  liberty  of  his  Majesty  and  this  Board,  I 
will. 

The  King.    Go  on. 

Jenkes.  May  it  please  your  Majesty,  of  all  the  Subjects  you 
have — 

A  Lord  (interrupting  him).    Answer  to  the  matter. 

Jenkes.  If  his  Majesty  will  be  pleased  to  hear  me,  I  hope 
you  will. 

King.    Let  him  go  on. 

Jenkes.  May  it  please  your  Majesty,  of  all  the  Subjects  you 
have,  none  are  more  loyal  than  your  City  of  London,  and  in  the 
City  none  more  loyal  than  myself:  and  no  man  there  did  more 
desire,  and,  in  my  circumstances,  act  more,  in  order  to  your 
Majesty's  Restoration  than  myself.  And  I  do  defy  any  citizen 
or  other  whomsoever  to  say  I  have  forfeited  my  loyalty  by  any 
one  individual  act — 

King  (interrupting  him).  Sir,  you  are  not  Lord  Mayor,  and 
I  am  very  well  satisfied  with  the  loyalty  of  the  City,  and  that  it 
needs  no  such  vouchers. 

Lord  Chancellor.    Speak  to  the  matter. 
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Jenlces.  May  it  please  your  Majesty,  being  summoned  to  a 
Court  of  Common  Hall,  in  London,  which  is  a  Court  that  con- 
sists of  tlie  main  body  of  the  city — 

Lard  Chancellor  (interrupting  him).  Sir,  you  are  under  a 
double  mistake ;  for  first,  it  was  not  a  Court ;  and  next,  it  did 
not  consist  of  the  main  body  of  the  City  of  London. 

Jenkes.  AVith  your  Lordship's  leave,  it  was  a  Court  which 
did  consist  of  all  the  Livery  of  the  City  of  London ;  which,  if  I 
understand  anything,  is  the  main  body  of  the  City  of  London. 
And  every  member  of  that  Court  hath  freedom  to  propose 
and  debate  any  such  matter  or  thing  as  he  believes  is  for  the 
service  of  his  Majesty,  and  the  good  of  the  City.  And  I  assure 
your  Lordship,  what  I  then  moved  was  according  to  the  utmost 
of  my  understanding  for  his  Majesty's  service,  and  the  good  of 
the  City.  And,  my  Lord,  if  I  were  under  a  mistake,  I  had  the 
fortune  to  have  good  company ;  for  what  I  moved  was  approved 
by  the  whole  Court. 

King,    It  was  not  so. 

Secretary.    We  have  a  deposition  to  the  contrary. 

Jenhes.    It  was  so. 

Other  Lords.    It  was  not  so. 

Jenkes.  May  it  please  your  Majesty,  if  you  have  a  hundred 
depositions  to  the  contrary,  if  the  matter  of  fact  were  so,  it  was 
so ;  I  do  affirm  it  was  approved  by  the  whole  Court. 

A  Lord.     How  came  you  to  be  a  Privy  Counsellor  ? 

Jenkes.  I  never  had  any  such  ambitious  thought  in  my 
head. 

A  Lord.  How  came  you  then  to  meddle  with  affairs  of 
State  ? 

Jenkes.  I  thought  any  of  his  Majesty's  Subjects,  in  an 
humble  manner,  might  petition  his  Majesty  for  a  remedy  of 
any  grievance  whatsoever. 

A  Lord.  Do  you  think  any  one  may  petition  for  a  Parlia- 
ment? 


184  LIBERTY   OF  THE   PERSON. 

Jenkes.    I  believe  they  may. 

The  King.  I  know  whose  scholar  you  are  (probably  glancing 
at  Lord  Shaftesbury),  and  I  will  take  care  that  none  such  as  you 
shall  have  to  do  with  the  government. 

Several  Lords.  What  was  it  you  moved  ?  What  was  it  yon 
moved  ? 

Jenkes.  My  Lords,  what  I  spake  was  not  in  a  comer,  but 
openly  in  the  face  of  a  multitude,  and  therefore  cannot  want  a 
witness  to  attest  it. 

A  Lord.    Just  now  it  was  a  Court,  now  it  is  a  multitude. 

Jenkes.  We  citizens  pretend  not  to  place  our  words  so  ex- 
actly in  form,  but  that  there  may  be  some  mistake  in  them  ;  but 
I  think  my  expression  was  no  great  absurdity.  For  though  it 
were  a  Court,  yet  the  persons  there  were  so  numerous,  that  it  may 
not  be  improper  to  term  them  a  multitude.  Yet,  if  I  have  failed 
in  due  expression,  I  beg  his  Majesty's  pardon.  I  know  some- 
what of  the  customs  of  the  City  of  London,  and  the  powers  and 
privileges  of  the  Courts  there ;  and  somewhat  also  of  the  Laws 
of  England ;  but  what  the  powers  and  customs  of  this  Court  are 
I  know  not,  and  therefore  shall  desire  to  say  little,  lest  I  should 
unwillingly  oiFend. 

Lord  Chancellor.  Sir,  pray  tell  us,  who  advised  you  in  this 
matter  ? 

The  King.    Who  advised  you  ? 

Jenkes.  What  I  then  proposed  was  consented  to  by  the 
whole  Court,  and  so  became  their  act,  as  I  said  before. 

Lord  Chancellor  and  others.  Answer  directly  to  the  question, 
or  declare  you  will  not. 

Jenkes.  Since  I  see  your  Majesty  and  the  Lords  are  angry, 
though  I  am  not  sensible  that  I  have  given  you  any  just 
cause  for  it,  I  must  not  say  I  did  it  without  advice,  lest  you 
should  be  more  angry;  and  to  name  any  particular  person  (if 
there  were  such)  would  be  a  mean  and  imworthy  thing ;  there- 
fore I  desire  to  be  excused  all  further  answer  to  such  questions ; 
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since  the  law  doth  provide,  that  no  man  be  put  to  answer  to  his 
own  prejudice. 

King.    We  will  take  that  for  an  answer. 

Lord  Chancellor  (mimicking  Festus).  Since  you  name  the 
law,  by  the  law  you  shall  be  tried. 

Jenkes.    I  thank  you  and  this  Board. 

Lord  Chancellor.    You  may  withdraw. 

Jenkes  was  detained  in  custody  for  an  hour  and  a  half,  and 
then  was  committed  by  warrant  to  the  keeper  of  the  Gate-House. 
He  demanded  a  copy  of  the  warrant,  which  was  delayed  for 
some  days,  and  was  then  sent  with  an  excuse  by  the  keeper  that 
*'  before  there  was  an  order  to  deny  it,  now  to  give  it ;"  which 
may  be  considered  an  illustration  of  the  expediency  of  some 
provision  in  aid  of  the  writ  of  Habeas  Corpus  for  enabling  a 
prisoner  to  obtain  an  early  knowledge  of  the  cause  of  his  im- 
prisonment. 

Jenkes's  warrant  was  dated  the  28th  of  June,  1676,  and  was 
signed  by  21  Privy  Councillors :  it  was  stated  in  it  that  he  had 
in  "  a  most  seditious  and  mutinous  manner  moved  in  a  Common 
Hall,  that,  before  they  did  go  on  with  the  choice  of  new  officers 
(which  was  the  only  occasion  of  that  assembly),  they  should  go 
to  the  Lord  Mayor,  and  desire  him  to  call  a  Common  Council, 
that  might  make  an  Address  to  his  Majesty,  in  the  name  of  the 
City,  to  call  a  new  Parliament;  and  that  Jenkes,  upon  being 
called  in  and  heard  before  his  Majesty  in  Council,  was  so  far 
from  denying  or  extenuating  his  offence  that  he  did  in  a  pre- 
sumptuous and  arrogant  manner  endeavour  to  justify  the  same." 

Application  was  made  by  Jenkes  for  a  writ  of  Habeas  Corpus 
on  the  29th  of  June,  to  Raynsford,  Chief  Justice  of  the  King's 
Bench,  who  refused  it,  on  the  ground  that  it  was  the  time  of 
Vacation.  On  the  30th  of  June,  the  like  application  was  made, 
at  a  general  seal,  to  Lord  Chancellor  Nottingham,  who  ordered 
the  matter  to  stand  over  till  the  next  seal,  which  he  put  off  from 
the  4th  to  the  6th  of  July.     The  motion  being  renewed,  and 
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Lord  Coke's  authority,  in  his  Institutes,  was  pointed  out,  wherein 
he  calls  the  Court  of  Chancery  an  Officina  Justitice,  that  is  ever 
opened,  and  never  adjourned.  But  Lord  Nottingham  replied, 
that  "Lord  Coke  was  not  infallible,"  and  refused  to  grant  the 
writ,  because  it  was  the  Long  Vacation.  Jenkes  made  several 
other  attempts  to  regain  his  liberty,  as  by  application  to  the 
Secretary  of  the  Council.  He  endeavoured  to  get  tried  at  the 
Westminster  Quarter  Sessions,  being  then  a  prisoner  in  the  Gate- 
House,  within  the  jurisdiction  of  that  Court,  but  was  told  that 
it  was  not  the  usage  to  calendar  prisoners  committed  by  the 
Council.  After  Jenkes  had  been  confined  in  prison  for  upwards 
of  four  months  during  the  summer,  upon  Michaelmas  Term  draw- 
ing nigh,  when  the  writ  of  Habeas  Corpus  could  be  no  longer 
delayed,  he  was  bailed  sub  silentio.  It  would  appear  that 
the  King  and  his  Council  and  the  Judges  had  been  subdued 
and  awe-struck  by  the  approach  of  Term,  in  like  manner,  as, 
according  to  Shakspere,  ghosts  are  scared  by  the  arrival  of 
Christmas  : 

And  then  they  say,  no  spirit  does  stir  abroad ; 
The  nights  are  wholesome,  then  no  planets  strike, 
No  fairy  takes,  nor  witch  hath  power  to  charm, 
So  hallow' d,  and  so  gracious  is  the  time. 

With  regard  to  Chief  Justice  Raynsford's  denial  of  the  writ 
of  Habeas  Corpus  in  the  time  of  Vacation,  this  is  not  the  present 
law  even  in  cases  not  affected  by  the  Habeas  Corpus  Act,  as 
was  decided  in  the  recent  instance  of  the  Canadian  prisoners. 
But  it  may  be  a  question  whether  that  decision  would  have 
been  arrived  at  if  unaided  by  the  analogy  of  the  Statute.  Lord 
Nottingham's  refusal  of  the  writ  was  obviously  a  wilful  and 
corrupt  denial  of  Justice,  a  heartless  want  of  sympathy  for  the 
personal  liberty  of  the  Subject,  aggravated  by  the  circumstance, 
that,  as  has  been  seen,  he  had  been  himself  one  of  Jenkes's 
Inquisitors.  Independently  of  the  powerful  authority  of  Lord 
Coke,    Sir  Matthew   Hale,  Lord  Nottingham's  contemporaiy, 
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writes  "  By  virtue  of  the  statute  of  Magna  Charta,  and  by  the 
very  Common  Law,  an  Habeas  Corpus  in  criminal  cases  may 
issue  out  of  the  Chancery.  But  it  seems  regularly  this  should 
issue  out  of  this  Court  in  the  Vacation  time,  and  out  of  the 
King's  Bench  in  Term  time."  And  Lord  Eldon,  in  a  case  re- 
ported by  Mr  Swanston,  was  called  on  to  decide,  and  did  decide 
the  very  point  adjudicated  upon  by  Lord  Nottingham,  overruling 
that  wicked  judgment* ;  a  judgment  which  evinced  the  necessity 
of  some  new  provision  for  enforcing  the  writ  of  Habeas  Corpus 
in  time  of  Vacation,  when,  as  Shakspere  says  of  Lawyers,  "  Time 
stands  still  with  them,  who  sleep  from  Term  to  Term,  and  thus 
perceive  not  how  time  moves." 

The  supposed  difficulty  of  obtaining  a  writ  of  Habeas  Corpus 
in  the  times  of  vacation,  and  the  irregular  and  arbitrary  practices 
which  sprang  up  during  such  partial  eclipses  of  justice,  are 
illustrated  by  Sir  T.  Boyle,  a  Member  of  the  House  of  Com- 
mons, in  the  reign  of  Charles  II.,  who  stated,  in  debate,  that 
the  Board  of  Green  Cloth  was  in  the  habit  of  illegally  detaining 
persons  in  the  houses  of  their  messengers,  and  that  "  a  year  and 
a  half  ago,  I  was  sent  for  by  a  messenger  and  brought  to  the 
Chreen  Cloth  with  four  of  my  servants.  I  desired  a  copy  of  my 
accusation ;  they  threatened  to  lay  me  by  the  heels  if  I  sued 
their  messenger.  I  paid  £5  for  mile-money.  The  Term  was 
not  in  being,  and  so  I  could  not  have  my  Habeas  Corpus.  Sir 
W.  Boreman  of  the  Green  Cloth  told  me,  *  You  must  not  tell 
us  of  Statute-law ;  neither  lawyers  nor  you  understand  Compt- 
ing-hou^e  law,  which  is  our  law ; '  so  I  paid  my  fees  for  being  in 
custody." 

^  It  is  remarkable  that  Lord  Campbell,  in  his  edifying  and  interesting  lAfe  of 
Lord  Nottingham,  does  not  advert  to  his  refusal  of  Jenkes's  Uabeas  Corpus.  He 
quotes  testimony  to  his  "most  incorruptible  integrity,"  but  sarcastically  notices 
that  "Blackstone,  in  his  entkusiasin,  describes  Lord  Nottingham  as  the  'zealous 
defender  of  the  laws  and  constitution.'"  With  unmixed  admiration  for  Lord  Not- 
tingham's foundership  of  equity,  it  may  be  thought  that,  in  this  matter  of  Jenkes, 
he  did  not  imitate  the  character  of  the  Roman  Magistrate  of  whom  it  was  written. 

Bonus  atque  fidus 
Judex  honestum  prsetulit  utili. 
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Where  the  writ  of  Habeas  Corpus  was  not  available  in  the 
reign  of  Charles  II.,  little  reliance  during  the  greater  part  of 
that  reign  could  be  placed  on  Parliamentary  relief.  In  the 
same  year  that  Jenkes  was  imprisoned,  occurred  the  case  of 
one  Harrington.  He  had  met  with  two  Scotchmen,  who  related 
that  they,  with  some  hundreds  of  their  Countrymen,  had  been 
forced  from  their  homes  and  transported  into  the  service  of 
France,  a  species  of  kidnapping  on  which  the  Commons  had 
recently  addressed  the  King :  whereupon  Harrington  took  them 
before  a  Master  in  Chancery,  who  received  their  depositions  upon 
oath.  For  this  alleged  offence  he  was  committed  to  the  Tower 
by  a  warrant  from  the  Council.  A  Petition  was  presented  to  the 
House  of  Commons  on  Harrington's  behalf,  in  a  debate  upon 
which  the  King's  Ministers  did  not  rely  upon  any  imputation  of 
subornation  of  perjury,  but  dwelt  particularly  on  another  charge 
contained  in  the  warrant,  that  Harrington  had  contemptuously 
declared  that  "  he  would  not  answer  his  Majesty  or  the  Council 
any  question."  Secretary  Williamson  said  he  stood  committed 
for  contempt ;  that  he  was  "  a  most  grown  young  man  in  his 
impudence,  and  had  used  that  style,  air  and  mien  to  the  King 
as  to  say  '  It  may  be  so,'  and  '  I  will  answer  you  no  more ; '  he 
wants  breeding  indeed."  Sir  F.  Winnington,  one  of  the  Council, 
added  that  Harrington,  in  speaking  to  the  King  "  threw  his 
head  about,"  and  said,  "  Ask  what  questions  you  will,  I  will 
answer  you  none^."    This  Privy  Councillor  added,  "  His  com- 


^  This  conduct  of  Harrington  must  have  appeared  unaccountable  to  the 
courtiers,  who  probably  heard  (if  they  were  not  snoring  in  a  manner  to  wake  the 
King),  a  few  weeks  before,  South's  definition  of  Majesty :  "  God  saves  and  delivers 
Sovereign  Princes  by  imprinting  a  certain  awe  and  dread  of  their  persons  and 
authority  upon  the  minds  of  their  subjects  ;  and  there  is  not  any  one  thing  which 
seems  so  manifestly  to  prove  Government  a  thing  perfectly  divine  as  this.  The 
strength  of  one  man  can  do  nothing  against  many ;  yet,  those  who  are  to  obey  him 
know  so  much,  but,  nevertheless,  yield  him  absolute  subjection,  dread  his  threaten- 
ings,  tremble  at  his  frowns,  and  lay  their  necks  under  his  feet.  Now  from  whence 
can  all  this  be,  but  from  a  secret  work  of  divine  power,  investing  Sovereign  Princes 
with  certain  marks  and  rays  of  that  divine  image  which  overawes  and  controls  the 
spirits  of  men  they  know  not  how  nor  why  ?     And  this  is  that  properly  which  we 
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mitment  was  because  of  his  ill  behaviour  before  his  Prince.  It 
is  a  common  thing  to  commit  upon  rude  deportment."  No 
relief  was  granted  hj  a  Parliament,  whom  a  member  of  it, 
Marvell,  designates  as  cowards ;  and  of  whom  a  Minister  of 
State  said,  that,  at  the  close  of  every  Session,  "  Members  came 
flocking  around  him  for  bounty,  like  jackdaws  for  cheese." 

Many  of  the  practical  imperfections  attaching  to  the  relief 
by  writ  of  Habeas  Corpus  prior  to  the  Statute,  would,  probably, 
not  have  stood  in  need  of  a  remedy,  had  they  not  been  incident 
to  unwritten  and  flexible  law.  Much  of  the  requisite  reform 
arose  from  the  liability  of  what  had  been  declared  to  be  Common 
Law  in  good  times,  being,  by  the  theory  of  a  Common  Law, 
liable  to  be  subverted  or  modified  by  contrary  declarations  in 
bad  times.  It  may  have  been  collected,  that  if  the  Common 
Law  in  regard  to  the  granting  of  the  writ  of  Habeas  Corpus 
in  vacation,  as  declared  by  Lord  Coke,  had  been  stereotyped, 
(a  process  to  which  Judges  in  the  present  day  have  expressed 
a  positive  and  intemperate  aversion)  in  a  statutory  form,  Lord 
Chancellor  Nottingham  would  not  have  ventured  to  make  that 
declaration  of  the  Common  Law  which  tarnishes  his  bright 
fame.  So,  but  for  the  peculiar  nature  of  a  Common  Law,  there 
could  not  have  been,  as  there  were  in  the  reign  of  Charles  II., 
conflicting  currents  of  authority  as  to  the  power  of  the  Court  of 
Common  Pleas  to  grant  writs  of  Habeas  Corpus.  Chief  Justice 
Vaughan,  in  Bushell's  case,  previous  to  the  passing  of  the  Sta- 
tute, stated,  with  regard  to  the  speedy  trial  of  prisoners,  (which, 
it  would  seem,  had  been  evaded  by  colorably  assigning  a  treason- 
able or  felonious  cause  for  their  commitments) :  "  Upon  a  com- 
mitment for  treason  or  felony  the  Prisoner  may  press  for  his 
trial,  which  ought  not  to  be  denied  or  delayed."    North,  when 

call  Majesty,  and  which,  no  doubt,  is  a  kind  of  shadow  or  portraiture  of  the  divine 
authority  drawn  upon  the  looks  and  persona  of  Princes.  Non  fero  fulgur  ocidorum 
tuorum  is  the  language  of  every  subject's  heart,  struck  with  that  awful  Majesty  in 
the  King's  countenance,  that  puts  lightning  into  his  looks,  and  thunder  into  his 
words." 
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Attorney-General,  had  declared  in  the  House  of  Commons,  that, 
at  Common  Law,  "  no  man  can  be  imprisoned,  but  in  a  legal 
prison,  nor  sent  abroad,  but  in  order  to  trial."  In  1668,  the 
Court  of  King's  Bench  had  issued  a  writ  of  Habeas  Corpus  at 
Common  Law  to  the  Governor  of  Jersey.  In  the  Preamble  of 
the  Habeas  Corjpus  Act,  it  is  recited  that  the  grievances  which 
it  details  were  "  contrary  to  the  known  laws  of  the  land."  The 
Common  Law  was,  doubtless,  in  some  respects,  chargeable  with 
inadequacy;  but  personal  liberty  was  chiefly  compromised  by 
means  of  its  uncertainty  and  flexibility,  and  of  its  springing,  in 
a  great  measure,  from  the  heads  of  Judges,  not  always  with  the 
like  happy  result  as  when  ]\Iinerva  sprang  from  the  head  of 
Jupiter.  Sagaciously  did  Lord  Nottingham  insert  in  his  MS. 
treatise,  called  Prolegomena,  a  separate  chapter,  (which,  if  con- 
tinued to  the  present  day,  would  fill  a  large  book)  entitled 
"  L'oti  les  Juges  del  common  ley  ont  agreed  to  alter  it  sans  Act 
de  Parlement,  et  I'oti  nemy." 

Bills  for  the  amendment  of  the  law  of  Habeas  Corpus  were 
introduced  in  Parliament  ineffectually  of  the  dates  of  1668, 
1670,  1674,  1675 ;  all  prior  to  the  delay,  in  1676,  as  to  granting 
a  Habeas  Corpus  to  Jenkes :  nothing  further  transpired  in  Par- 
liament on  the  subject,  until  the  famous  Habeas  Corpus  Act  was 
passed  in  1679.  Burnet  relates  that  the  Habeas  Corpus  Act 
was  carried  in  the  House  of  Lords  in  a  singular  way.  The 
tellers,  he  writes,  were  Lord  Grey  for  the  Bill,  and  Lord  Norreys 
against  it ;  that  a  very  fat  Lord  coming  in,  Lord  Grey,  by  way 
of  joke,  counted  him  for  ten,  which  Lord  Norreys,  being  a  very 
sleepy  man,  did  not  observe.  Speaker  Onslow,  in  reference  to 
this  story,  almost  as  incredible  as  that  of  Burnet's  warming  pan, 
writes,  "  See  the  Minute  Book  of  the  House  of  Lords,  and  com- 
pare there  the  number  of  Lords  that  day  in  the  House  with  the 
number  reported  to  be  in  the  division,  which  agrees  with 
Burnet's  story."  Lord  Campbell  mentions  that  the  numbers 
declared  were  57  and  55,  and,  in  the  Minute  Book  of  the  Lords, 
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it  is  stated  that  there  were  only  107  Peers  in  the  House.  The 
Country  obtained  possession  of  one  of  the  most  important 
bulwarks  of  its  liberties  by  a  very  slender  majority ;  if  it  was 
not  saved  by  a  silly  joke,  as  Rome  by  the  cackling  of  geese. 

Blackstone  attributes  the  Habeas  Gorpm  Act  to  Jenkes ;  and 
Lord  John  Russell,  in  his  book  on  the  British  Constitution, 
adduces  Jenkes' s  case  as  an  example  of  a  "  Sense  of  Justice  "  in 
the  nation,  which,  on  this  occasion,  as  on  two  others  which  he 
mentions,  vindicated  the  cause  of  a  private  individuaL  when 
oppressed  by  the  power  of  the  executive  government.  Mr 
Hallam,  on  the  other  hand,  controverts  the  correctness  of  these 
opinions,  and  thinks  that  the  affair  of  Jenkes  had  a  very  trifling 
influence  on  the  passing  of  the  Habeas  Corpus  Act ;  he  attributes 
it  to  the  arbitrary  imprisonments  of  Lord  Clarendon.  Both 
Jenkes  and  Clarendon  may  have  contributed  to  giving  occasion 
for  the  Habeas  Corpus  Act ;  some  of  its  clauses  appear  to  point 
to  the  one,  and  some  to  the  other  cause,  and  some  to  neither  of 
the  two.  The  principal  author  of  the  Habeas  Corpus  Act  was 
doubtless  Lord  Shaftesbury,  and  it  was  for  a  number  of  years 
called  "  Lord  Shaftesbury's  Act." 

The  aspect  of  public  affairs  at  the  time  of  the  passing  of  the 
Habeas  Corpus  Act  was  singularly  propitious  to  the  success  of 
the  measure.  The  Country  Party  had  obtained  a  temporary 
ascendancy  in  Parliament  by  taking  the  lead,  though  not  the 
exclusive  lead,  in  the  prosecutions  for  the  Popish  Plot.  As  Mr 
Fox  observes,  "It  is  to  one  of  those  Parliaments  which  so 
disgraced  themselves  and  the  nation  by  the  countenance  given 
to  Gates  and  Bedloe,  and  by  the  prosecution  of  so  many 
innocent  victims,  that  we  are  indebted  for  the  Habeas  Corpus 
Act.  Shortly  before  this  period,  also,  Louis  XIV.,  incensed 
at  the  marriage  of  the  protestant  Prince  of  Orange  with  the 
Princess  Mary,  had  adopted  the  singular  policy  of  stimulating 
the  zeal  of  the  opponents  in  Parliament  of  the  government  of 
Charles  II.  by  French  gold.     And  in  the  very  month  in  which 
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the  Habeas  Corj^us  Act  was  passed,  the  Exclusion  Bill  had  been 
read  a  first  time^  Shaftesbuiy  and  other  supporters  of  the 
Exclusion  Bill  had  taken  their  part  between  Monmouth  and  the 
Duke  of  York,  who  had  the  vantage  of  the  King.  Achitophel,  who 
had  bitter  experience  of  the  Towers  of  Julius,  might  naturally  have 
been  anxious  for  some  new  safeguard,  considering  the  counsels 
he  was  about  to  pour  into  the  ear  of  Absalom ;  or  he  might 
have  been  animated  by  genuine  sentiments  of  liberty,  the  more 
likely  to  be  sustained  and  well  directed,  as,  at  this  period,  he 
found  a  domestic  counsellor  in  Locke. 

The  Habeas  Corpus  Act  (31st  of  Charles  II.  c.  2)  was  passed 
on  the  26th  of  May,  1679,  on  the  day  of  the  dissolution  of  the 
third  Parliament  of  the  reign.    After  the  dissolution  of  the  Long 

^  A  letter  from  Monmouth  to  the  Corporation  of  Hull,  and  now  extant  among 
its  muniments,  ^vritten  less  than  a  year  before  the  passing  of  the  Habeas  Corpus 
Act,  shews  his  importunity  for  votes  in  Parliament.  The  unfeeling  and  obtuse 
manner  in  which  Andrew  Marvell's  death  is  passed  over,  will  not  fail  to  strike  the 
reader : 

Aug.  23,  1678. 
Upon  my  arrivall  at  London  I  mett  with  the  report  of  Mr  Marvell's  death, 
one  of  the  Burgesses  for  your  Town,  which  gives  me  occasion  to  become  a  suitor  to 
you  in  behalfe  of  Mr  Shales,  that  you  would  elect  him  to  supply  that  vacancy  in 
Parliament,  whom  I  look  upon  as  a  person  very  well  qualified  to  serve  the  King, 
his  Country,  and  your  Corporation  in  particular,  to  whose  interests  I  shall  allways 
have  a  peculiar  regard,  and  shall  owne  your  kindness  herein  as  an  obligation  to 

Gentlemen, 

Your  very  humble  Servant, 

Monmouth. 
This  interference  of  a  Peer  in  the  election  of  a  Commoner  was  not  without 
a  precedent  in  the  opposite  camp  : 

^  The  Duke  of  York  to  the  Town  of  Aldhorough. 

July  16,  1669. 
Gentlemen, — Being  informed  of  the  death  of  Sir  Robert  Brookes,  who  served 
in  Parliament  as  one  of  the  Burgesses  of  your  Corporation,  I  recommend  to  your 
favour,  in  your  future  election,  Samuel  Pepys,  Esq.,  one  of  the  Commissioners  of 
the  Navy,  who,  besides  his  general  qualifications  for  that  trust,  will,  I  assure 
myself,  be  found,  on  all  occasions,  a  useful  servant  to  your  Town  :  and  what  kind- 
ness he  shall  receive  from  you  in  this  matter,  I  shall  esteem  as  a  testimony  of  your 
respect  to  me. 

I  am  your  loving  Friend, 

James. 
Lord  Henry  Howard  gave  the  Duke  a  hl<ink  letter  with  his  signature  to  the 
Town  of  Aldborough,  to  be  filled  up  ad  libitum. 
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Parliament,  that  is  to  say,  in  the  three  subsequent  Parliaments 
of  the  reign,  there  were  only  five  public  and  three  private  Acts 
passed.  The  public  Acts  were,  in  the  third  Parliament,  an  Act 
for  a  supply  to  enable  the  King  to  disband  his  forces,  the 
Habeas  Corpus  Act,  and  an  Act  for  re-engrossing  the  records  of 
fines  burned  in  a  fire  at  the  Temple ;  in  the  fourth  Parliament, 
an  additional  Act  for  burying  in  woollen,  and  an  Act  for  pro- 
hibiting the  importation  of  cattle  from  Ireland.  The  Habeas 
Corpus  Act  may  thus  be  regarded  as  an  oasis  in  English  Legis- 
lation, seeing  that  three  Parliaments  in  succession  have  left  no 
lasting  memorial  of  their  existence  save  this  evergreen  vestige  in 
the  midst  of  a  legislative  desert. 

The  King's  Assent  to  the  Habeas  Corpus  Act  affords  matter 
for  interesting  speculation.  Mr  Macaulay  thus  accounts  for  it : 
*'  The  King  would  gladly  have  refused  his  assent  to  that  measure, 
but  he  was  about  to  appeal  from  his  Parliament  to  his  People 
on  the  question  of  the  Succession ;  and  he  could  not  venture,  at 
so  critical  a  moment,  to  reject  a  Bill  which  was  in  the  highest 
degree  popular."  It  may  not  appear  singular  that  Charles 
should  have  made  such  a  concession,  since  it  was  the  policy  of 
his  reign  to  make  timely  concessions.  Bolingbroke,  in  his  Dis- 
sertation on  Parties,  has  remarked  that  "Charles  could  not  have 
divided  and  led  the  people  if  he  had  wanted  any  of  the  qualities 
he  possessed,  or  had  held  another  conduct  than  he  held.  He 
observed  their  temper,  and  he  complied  with  it.  He  yielded  to 
them  in  points  from  which  he  had  determined,  and  declared  too, 
that  he  would  never  depart.  To  know  when  to  yield  in  govern- 
ment, is,  at  least,  as  necessary  as  to  know  when  to  lose  in  trade, 
and  he  who  cannot  do  the  first,  is  so  little  likely  to  govern  a 
kingdom  well,  that  it  is  more  than  probable  he  would  govern 
a  shop  ill."  Roscommon,  in  his  poem  entitled  The  Ghost  of 
the  Old  House  of  Commons  to  the  neio  one  appointed  to  meet  at 
Oxford^,  intimates  that  the  Excltision  of  the  Duke  of  York  was 

*  Roscommon  makes  allusion  to  Shaftesbury's  influence  over  the  third  and 
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the  only  point  (his  conceit  would  not  allow  him  to  add  the 
Militia)  on  which  the  King  was  determined  that  Parliament 
should  not  have  its  own  way. 

In  his  whole  Paradise  one  only  tree 
He  had  excepted  by  his  strict  decree. 
A  sacred  tree  which  royal  fruit  did  bear. 
Yet  it  in  pieces  I  conspired  to  tear ; 
Beware,  my  child  !     Divinity  is  there  ! 

The  Habeas  Corpus  Act  did  not,  as  is  often  supposed,  in- 
troduce any  new  principle  into  the  Constitution;  but  it  was 
eminently  remedial  in  regard  to  the  evasions  of  the  writ  of 
Habeas  Corpus  which  it  obviates.  These,  relate  to  1.  Denial 
of  the  copy  of  commitment.  2.  Neglect  in  returning  the  writ. 
3.  Cavils  as  to  the  Authority  granting  the  writ.  4.  Scruples 
as  to  the  time  of  granting  it.  5.  Delay  of  Adjudication.  6. 
Reach  of  the  writ.  7.  Imprisonment  beyond  seas.  8.  Removals. 
9.  Recommitments.  10.  Colorable  commitments  for  treason  or 
felony. 

Examples  of  most  of  these  evasions  have  been  adduced  in 
the  preceding  pages;  it  may  be  noticed  that  the  Preamble  of 
the  Act,  which  appears  to  have  been  hastily  copied  from  one  of 
the  previous  abortive  Bills,  and  is  far  from  being  coextensive 
with  the  enacting  clauses,  is  confined  to  a  notice  of  subterfuges 
by  means  of  delaying  a  return  of  the  writ,  of  which  gaolers  were 
often  guilty,  in  consequence  probably  of  commands.  The  Pre- 
amble runs — "  Whereas  great  delays  have  been  used  by  sheriffs, 
gaolers,  and  other. officers,  to  whose  custody  any  of  the  King's 
Subjects  have  been  committed  for  criminal  or  supposed  criminal 

fourth  Parliaments,  which,  it  is  believed,  is  not  noticed  by  biographers.  It  should 
be  premised  that  Dryden  speaks  of  Shaftesbury's  pigmy  body  : 

But,  above  all,  I  got  a  little  guide. 

Who  every  ford  of  viUany  had  tried, 

None  knew  so  well  the  old  pernicious  way 

To  ruin  Subjects  and  make  Kings  obey. 

And  my  small  Jehu,  at  a  furious  rate 

Was  driving  eighty  back  to  forty-eight. 
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matters,  in  making  returns  to  writs  of  Habeas  Corpus  to  them 
directed,  by  standing  out  an  alias,  or  phiries  Habeas  Corpus, 
and  sometimes  more,  and  by  other  shifts  to  avoid  their  yielding 
obedience  to  such  writs,  contrary  to  their  duty  and  the  known 
laws  of  the  land,  whereby  many  of  the  King's  Subjects  have 
been,  and  hereafter  may  be,  long  detained  in  prison,  in  such  cases 
where  by  law  they  are  bailable,  to  their  great  charges  and  their 
vexation." 

The  Title  of  the  Habeas  Corpus,  which  indicates,  according 
to  the  fact,  a  consolidation  of  two  proposed  Bills,  is  that  of  "  An 
Act  for  the  better  securing  the  liberty  of  the  subject,  and  for 
prevention  of  imprisonments  beyond  Seas."  The  Act  provides, 
first,  as  to  persons  having  others  in  custody ; — Upon  demand 
made  by  a  prisoner  of  a  copy  of  a  warrant  of  his  commitment 
in  the  manner  prescribed,  it  is  to  be  delivered  to  him  within 
six  hours :  and  every  writ  of  Habeas  Corpus  is  to  be  returned 
to  the  authority  issuing  it,  together  with  the  body  of  the  prisoner, 
and  a  statement  of  the  cav^e  of  his  commitment,  within  periods 
varying  according  to  distance,  from  three  to  twenty  days^  The 
expences  of  the  return  are  to  be  indorsed  on  the  writ,  and  are 
not  to  exceed  a  shilling  per  mile :  these  are  to  be  paid  in  the 
first  instance,  and  the  prisoner's  bond  taken  for  repayment  of 
any  expences  that  may  be  incurred,  in  case  he  be  remanded. 
These  provisions  are  confined  to  imprisonments  for  criminal  or 
supposed  criminal  matters,  and  do  not  apply  where  the  commit- 
ment is  for  "  treason  or  felony  plainly  and  specially  expressed  in 
the  warrant  of  commitment." 

Secondly,  as  to  the  Persons  issuing  the  writ  of  Habeas  Corpus ; 
— In  Vacation  time,  and  out  of  Term,  the  Lord  Chancellor,  or 
any  Judge  of  the  King's  Bench,  Common  Pleas  or  Exchequer, 

^  Fox,  the  Quaker,  writes  in  1673,  "Soon  after  the  Sessions,  the  Term  coming 
on,  a  Habeas  Corpus  was  sent  down  to  Worcester ;  whereupon  we  set  out  on  the 
aQth  of  the  I  ith  month,  and  came  to  London  the  2nd  of  the  icth  month,  the  ways 
being  very  deep,  and  the  waters  out."  On  the  difficulty  of  travelling  in  the  reign 
of  Charles  II.,  see  Macaulay's  History,  Vol.  r.  c.  3. 
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are  required,  upon  view  of  the  copy  of  a  warrant  of  commitment, 
or  proof  that  it  lias  been  denied  after  a  request  in  writing  sub- 
scribed by  two  witnesses  present  at  its  delivery,  to  grant  the 
writ  of  Habeas  Corpus  returnable  immediate;  and  within  two 
days  of  its  return,  to  discharge  the  prisoner  from  his  imprison- 
ment, "  taking  his  recognizance  with  one  or  more  surety  or 
sureties,  in  any  sum  according  to  their  discretions,  having  re- 
gard to  the  quality  of  the  prisoner  and  nature  of  the  offence,  for 
his  appearance  before  the  King's  Bench,  or  at  the  Assizes  or 
Sessions." 

The  above  provisions  of  the  Habeas  Corpus  Act  are  subject 
to  exceptions;  they  are  not  to  apply  if  it  appear  to  the  Authority 
issuing  the  writ,  that  the  prisoner  is  detained  by  legal  process, 
order,  or  warrant,  out  of  some  Court  that  hath  jurisdiction  in 
criminal  matters,  or  by  legal  warrant  for  such  matters  or  offences 
for  which,  by  the  law,  the  Prisoner  is  not  bailable ;  or  if  he  be 
committed  for  treason  or  felony  plainly  expressed  in  the  warrant 
of  commitment,  or  if  he  be  convict  or  in  execution  by  legal  pro- 
cess, or  if  he  be  charged  with  process  in  any  civil  suit.  These 
exceptions  occur  in  a  straggling  manner  in  the  Act,  and  may 
'  admit  of  stricter  definition.  The  implied  exception  of  commit- 
ment for  contempts  of  the  Houses  of  Parliament  has  been  pre- 
viously considered ;  it  is  rested  by  Lord  Kenyon,  in  Flower's 
case,  on  the  ground  that  every  Court  is  the  sole  Judge  of  its 
own  contempts,  and  that  an  adjudication  of  contempt  or  breach 
of  privilege  is  a  conviction,  and  a  commitment  in  consequence  an 
execution.  The  same  doctrine  has  been  applied  to  libels  on 
Courts  of  Law,  in  order,  as  Chief  Justice  Wilmot  expresses  it, 
to  "  keep  around  them  a  blaze  of  glory."  In  Narcissus  Luttrell's 
MS.,  it  is  related,  under  the  date  of  the  4th  of  September,  1682, 
"The  Sessions  began  at  Hicks's  Hall,  when  the  Jury  found 
several  Bills ;  and,  upon  complaint  against  Mr  Goodenough,  the 
Undersheriff,  for  not  providing  a  dinner  for  their  worships,  the 
Justices  committed  him  for  the  contempt  to  prison,  denying  bail." 
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Further, — In  Term  Time  a  writ  of  Habeas  Corpus  may  be 
sued  for  as  well  out  of  the  Court  of  Chancery  or  Court  of  Ex- 
chequer, as  out  of  the  Courts  of  King's  Bench  or  Common  Pleas. 
The  Court  of  Exchequer  does  not  appear  to  have  granted  the 
writ  at  Common  Law,  except  in  the  case  of  its  own  officers.  The 
jurisdiction  of  the  Common  Pleas  was  a  moot  question,  not 
agreed  upon  between  Hale  and  Vaughan.  The  writ  shall, 
moreover,  run  into  Counties  Palatine,  Cinque  Ports  and  other 
privileged  places,  Berwick,  Jersey  and  Guernsey  ^  Prisoners 
shall  not  be  removed  out  of  their  original  custody  unless  in 
specified  cases.  Prisoners  set  at  large  by  Habeas  Corpus  shall 
not  be  recommitted^  for  the  same  offence,  "any  colorable  pretence 
or  variation  in  the  warrant  of  commitment  notwithstanding." 

Prisoners  committed  for  high  treason  or  felony  plainly  and 
specially  expressed  in  a  warrant  of  commitment,  may  petition 
on  the  first  week  of  Term  or  first  day  of  Sessions,  after  their 
commitments,  to  be  brought  to  trial;  in  which  case,  if  they  are 
not  indicted  in  the  course  of  the  Term  or  Sessions,  they  are  to 
be  bailed,  upon  motion,  on  the  last  day  of  the  Term  or  Sessions, 
unless  it  appear  that  the  witnesses  for  the  prosecution  could  not 
have  been  produced;  if  not  indicted  and  tried  in  the  second 
term  or  Sessions  after  their  commitments,  having  so  petitioned, 
they  shall  be  discharged. 

No  subject  of  the  realm  is  to  be  sent  prisoner  into  "  Scotland, 
Ireland,  Jersey, Guernsey,  Tangier,  or  into  parts,  garrisons,  islands, 
or  places  beyond  the  Seas."     This  clause  had  formed  the  subject 


^  This  clause  is  enlarged,  in  the  56th  of  George  III.,  to  "roads,  bays,  creeks, 
and  harbours  not  within  the  body  of  a  County." 

'  At  New  York,  a  Chancellor  committed  for  a  contempt ;  a  Judge  of  the 
Supreme  Court,  in  vacation  time,  discharged ;  the  Chancellor  re-committed ;  and 
the  Judge  re-discharged.  The  Supreme  Court  remanded  j  the  Court  of  Errors 
reversed.  The  man  whose  body  had  been  the  subject  of  contest,  as  if  between 
Grecian  and  Trojan  chiefs,  brought  an  action,  upon  the  clause  in  the  text,  for  re- 
commiital,  against  the  Chancellor.  The  conflict  passed  through  other  stages,  and 
terminated  in  a  statute,  declaring  that  a  person  imprisoned  for  a  contempt  cannot 
be  discharged  by  Habeas  Corpus. 


198  LIBERTY   OF  THE   PERSON. 

of  a  separate  Bill ;  it  partakes  of  the  ambiguity  of  the  term 
Infra  quatuor  maria. 

With  regard  to  i\iQ  penalties  inflicted  by  the  Act; — those 
for  denying  a  copy  of  the  warrant,  or  not  duly  returning  the 
writ,  or  the  undue  removal  of  a  prisoner  are  £100  for  the  first 
offence,  £200  and  loss  of  oflEice  for  the  second; — that  for  the 
Chancellor  or  Judge  denying  the  writ  in  vacation-time,  £500; 
— that  for  recommitals,  £500; — that  for  all  persons  concerned 
in  commitments  beyond  Seas,  treble  damages  and  costs,  the 
damages  not  to  be  less  than  £500 ;  besides  which,  they  shall, 
upon  their  conviction,  be  incapacitated  from  holding  any  office  of 
trust  or  profit,  and  shall  undergo  the  punishment  of  prcemunire, 
(involving  forfeiture  of  goods  and  chattels,  and  imprisonment 
during  the  pleasure  of  the  King,)  and  "  shall  be  incapable  of  any 
pardon  from  the  King,  of  the  said  forfeitures,  losses  or  disabilities, 
or  any  of  them."  The  penalties  for  this  last  offence  are  meant 
to  terrify  Ministers,  like  Clarendon,  who  might  otherwise  feel 
secure  from  popular  gales,  whilst  basking  under  the  favor  of  the 
Sovereign,  -whoQQ  pardon,  as  in  the  case  of  Danby,  might  have 
blunted  the  sword  of  Justice. 

The  immediate  operation  of  the  Habeas  Corpus  Act  was 
not  to  dispel,  as  with  a  magic  wand,  all  delays  of  trial  for  State 
Offences  and  all  illegal  imprisonments.  A  few  days  before  the 
passing  of  the  Habeas  Corpus  Act,  Pepys  had  been  committed 
to  the  Tower  under  a  warrant  of  the  Speaker  of  the  House  of 
Commons,  upon  a  treasonable  charge  of  being  a  Roman  Catholic 
and  concerned  in  the  Popish  Plot.  On  the  2nd  of  June,  a  week 
after  the  passing  of  the  Act,  he  was  brought  to  the  bar  of  the 
King's  Bench,  under  a  writ  of  Habeas  Corpus,  when  he  applied 
to  be  bailed :  but  was  denied,  probably  on  the  ground  that  treason 
was  expressed  on  the  face  of  the  warrant.  He  then  demanded 
to  be  tried  within  the  time  specified  by  the  Act.  This  application 
was  refused,  on  the  suggestion  of  the  Attorney-General  that  he 
expected  further  evidence  of  treasonable  correspondence  with 
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France.  Pepys  was,  thereupon,  remanded  to  the  Tower,  and, 
after  being  brought  to  the  Bar  a  second,  and  a  third  time,  was 
bailed  in  the  excessive  sum  of  £30,000;  to  save  his  securities 
he  was  obliged  to  appear  before  the  Court  of  King's  Bench  four 
times  more,  on  each  of  which  occasions  the  trial  was  postponed 
on  the  same  plea.  Afterwards,  upon  a  statement  of  the  Attorney- 
General,  that  the  solitary  witness,  Scott,  had  refused  to  adhere 
to  his  original  accusation^,  Pepys  was  relieved  from  bail  in 
Easter  Term,  1680,  about  a  year  after  his  commitment. 

Narcissus  Luttrell,  indeed  writes,  in  his  Diary,  in  November, 
1683,  "  The  first  week  of  this  Term,  several  persons  committed  on 
account  of  the  Plot,  (the  Rye-House  Plot)  made  their  prayers  to  the 
Court  of  King's  Bench,  to  be  either  tried  or  bailed,  according  to  the 
Habeas  Corpus  Act,  which  prayers  were  accordingly  recorded." 
But  Algernon  Sydney  was  sent  to  the  Tower  on  the  26th  of 
May,  1683,  and  was  not  tried  till  the  21st  of  November  in  that 
year.  Narcissus  Luttrell  mentions  that  on  the  7th  of  November, 
1683,  Speke  (who  had  been  indicted  for  spreading  rumors  con- 
cerning the  Earl  of  Essex's  death)  was  bailed,  "  but,  in  going 
home  was  arrested  in  an  action  of  Scandalum  Magnatum,  for 

'  Lord  Braybrooke's  Life  of  Pepys.  His  Lordship  (to  whom  the  country  is 
highly  indebted  both  for  edification  and  amusement)  triumphantly  vindicates  Pepys 
from  the  imputation  of  papacy.  Some  particulars  which  he  relates  that  are  con- 
nected with  this  false  accusation,  throw  additional  illustration  on  the  chapter  of 
this  work  on  Parliament.  In  1673  Pepys  had  been  chosen  burgess  for  Castle 
Rising,  and  his  return  was  petitioned  against.  Lord  Braybrooke  gives,  from  the 
Journals,  the  particulars  of  the  evidence  adduced  upon  the  subject  of  the  election 
before  the  Committee  of  Privileges,  in  which  the  principal  topic  was  as  to  the  point 
whether  there  had  ever  been  seen,  in  Pepys's  house,  an  altar  or  a  crucifix  ?  Shaftes- 
bury appears  to  have  originated  this  calumny  ;  but,  when  taxed,  he  denied  having 
seen  an  altar,  but  said  that  "he  had  some  imperfect  memory  of  seeing  somewhat 
which  he  conceived  to  be  a  crucifix,  but  could  not  remember  whether  it  was  painted 
or  carved,  or  in  what  manner  the  thing  was,  and  that  his  memory  was  so  very 
imperfect  in  it,  that  if  he  were  upon  his  oath  he  could  give  no  testimony."  It 
appears  that  three  Members  of  the  House  were  sent  to  interrogate  Lord  Shaftes- 
bury, all  the  witnesses  having  quoted  him  as  their  informant.  Scott,  Pepys's 
accuser,  afterwards  killed  a  hackney-coachman  for  refusing  to  drive  him  to  the 
Temple  for  is.  6d.,  and  fled.  Letters  to  Pepys  shew  that  Scott's  friends  were 
endeavouring  to  pacify  the  coachman's  widow ;  whilst,  on  the  contrary,  Pepys's 
friends  were  busy  in  keeping  alive  the  widow's  resentment. 
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£100,000,  at  the  suit  of  the  Duke  of  York,  and  carried  to 
prison  for  want  of  hail.  From  the  same  authority  we  learn  that 
St  Nicholas's  Island  at  Plymouth  was  kept  up  as  a  State-prison, 
supposed  to  he  out  of  the  reach  of  the  writ  oi  Habeas  Corptis;  and 
that  Colonel  Rumsey,  after  the  contradictions  in  his  evidence  at 
the  trials  of  Lord  Russell  and  Cornish  had  rendered  him  too 
infamous  to  be  used  any  longer  as  a  King's  evidence,  ended  his 
days  in  that  place  of  confinement. 

Considering  the  ferment  of  politics  in  which  the  Habeas 
Corpus  Act  was  passed,  it  will  not  be  surprising,  if,  after  the 
lapse  of  nearly  two  centuries,  that  Act  may  appear  open  to  some 
criticisms,  and  may  have  been  somewhat  dilapidated  by  time. 
The  provisions  of  the  Act  turn  very  much  on  the  distinction 
h&twQ&Q.  felonies  and  misdemeanors,  which,  in  the  reign  of  Charles 
II.,  was  a  clear  and  sensible  distinction;  for,  in  that  reign, 
felonies  were  almost  synonymous  with  capital  offences,  and  tlie 
expressions  of  felonies  and  capital  offences  are  often  used  indis- 
criminately by  Sir  Matthew  Hale.  Felonies  were  generally  not 
bailable,  at  least  by  Justices  of  the  Peace,  misdemeanors  were 
almost  universally  so.  In  the  present  day,  felonies  are  generally 
bailable  by  Justices,  and  a  series  of  misdemeanors  is  not 
bailable  of  right,  but  only  at  discretion.  What  occasion,  then, 
is  there  for  summary  and  extraordinary  relief  in  the  case  of  those 
misdemeanors  the  perpetrators  of  which  are  not  now,  as  of  com- 
mon right,  entitled  to  be  set  free  upon  bail  ?  and,  on  the  other 
hand,  what  provision  does  the  Act  contain  for  forcing  on  trials 
of  persons  committed  for  such  misdemeanors  as  are  bailable  only 
at  discretion  ?  Perhaps,  in  this  respect,  the  Habeas  Corpus  Act 
partakes,  in  some  measure,  of  the  crust  of  antiquity. 

Beneficial  as  is  the  refhedy  by  writ  of  Habeas  Corpus,  it  is 
necessary,  in  order  to  take  advantage  of  it,  to  possess  some 
knowledge  of  laio,  some  friends,  some  money ;  and,  to  prisoners 
who  want  these  desiderata,  the  Habeas  Corpus  Act  afibrds  a 
remedy  beyond  reach.    Chief  Justice  Scroggs,  when  printers  of 
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libels  were  brought  before  liim,  refused  to  bail  them,  but  left 
them  to  sue  out  writs  of  Habeas  Corpus ;  well  knowing  that  to 
some  of  them  this  prospect  afforded  only  a  bare  imagination  of 
liberty.  The  Leaders  of  a  Party  and  their  friends,  whose  safety 
was,  probably,  the  immediate  inducement  for  passing  the  Habeas 
Corpus  Act,  might  have  experienced  no  difficulty  in  availing 
themselves  of  the  relief  it  presented ;  but  there  are  many  persons 
to  whom,  even  in  the  present  days  of  schooling,  the  Habeas 
Corpus  Act  would  be  a  remediless  remedy.  More  universally 
attainable  relief  than  by  the  Habeas  Corpus  Act  is  now  secured 
to  the  Subject  by  the  visitation  of  prisons,  the  regular  order 
of  judicature,  the  improvements  of  the  Constitution  in  respect 
of  the  tenure  of  Judges  and  the  frequent  holding  of  Parlia- 
ment, but,  more  than  all,  by  the  omnipotent  voice  of  Public 
Opinion. 

Chancellor  Kent  is  of  opinion  that,  in  America,  what  he  calls 
an  improvement  in  the  English  Act  of  Habeas  Corpus  has  been 
adopted,  which  consists  in  giving  a  Judge  power,  even  where 
a  commitment  purports  to  be  for  treason  or  felony,  to  examine 
the  truth  of  the  charge  summarily,  and  to  bail  or  discharge  the 
prisoner,  as  he  may  think  fit,  upon  hearing  both  sides.  Doubt- 
less, such  a  power  is  salutary  in  non-criminal  cases,  and  has 
been  provided  in  such  cases  by  English  Law;  but,  it  may  be 
thought  that  it  is  inexpedient  to  institute  a  preliminary  trial  of 
treasons  and  felonies  after  2i  pied poudre  fashion,  where  a  regular 
trial  by  Jury  may  speedily  be  forced  on ;  especially  considering 
the  unlimited  powers  of  bailing,  on  inspection  of  the  depositions 
for  the  prosecution,  upon  a  Certiorari. 

The  Habeas  Corpus  Act  is  obviously  defective  in  not  pro- 
viding for  cases  of  imprisonment  without  warrant ;  and  this  not 
only  in  regard  to  illegal  restraint  by  Subject  on  Subject,  but, 
also,  where  the  Crown  has  an  interest,  as  in  instances  of  im- 
pressment or  smuggling.  This  defect  has  been  supplied  by  a 
Statute  of  the  56th  year  of  George  III.,  which  was  passed  within 
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a  few  years  after  Blackstone,  in  commenting  on  the  Habeas 
Carpus  Act  of  Charles  II.,  had  written  that  "  the  remedy  is  now 
complete  for  removing  the  injury  of  unjust  and  illegal  imprison- 
ment." By  the  Statute  of  George  III.  several  useful  provisions 
contained  in  it  are  made  applicable  to  the  Act  of  Charles  II., 
and  may  be  regarded  as  expedient  modifications  of  that  Act.  It 
may  be  questioned  whether  most  of  the  discrepancies  remaining 
between  the  two  statutes  are  not  to  be  attributed  to  the  altera- 
tion of  times  rather  than  to  diversity  in  their  subject-matters. 
The  curtailment  of  the  power  of  pardoning,  for  instance,  and  the 
£500  penalty  on  Judges,  would,  probably,  not  have  been  inserted 
in  a  Habeas  Corpus  Act  made  in  the  present  reign. 

It  seems  to  deserve  the  attention  of  the  Legislature  whether, 
as  in  several  codes  of  America,  all  extant  provisions  touching 
illegal  imprisonment  might,  to  nearly  their  whole  extent,  be  ad- 
vantageously consolidated;  thus  methodising  many  rambling 
enactments,  avoiding  unnecessary  diversities  and  repetitions,  and 
making  the  English  law  concerning  the  personal  Liberty  of  the 
Subject  simple,  accessible,  and  uniform ;  rendering  it  in  form,  as 
well  as  substance,  a  just  cause  of  national  pride. 

Eulogies  on  the  Habeas  Corpus  Act  of  Charles  II.  have 
exercised  the  rival  pens  of  our  most  eloquent  historians;  not 
without  occasionally,  as  Mr  Hallam  suggests,  their  lavishing 
praises  upon  it  which  are  more  justly  due  to  the  Writ  of  Habeas 
Corpus  devised  by  our  more  remote  ancestors:  this  may  have 
been  owing  occasionally  to  ignorance,  but  more  frequently,  per- 
haps, to  that  admiration  which  follows  the  crowning  operation 
of  any  noble  fabric. 

'Tis  the  last  key-stone 
That  makes  the  arch ;  the  rest  that  there  were  put 
Are  nothing  till  that  comes  to  bind  and  shut. 
Then  stands  it  a  triumphal  mark  !     Then  men 
Observe  the  strength,  the  height,  the  why  and  when 
It  was  erected ;  and  still,  walking  under, 
Meet  some  new  matter  to  look  up  and  wonder. 
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James  II.  evidently  considered  the  Act,  as,  if  not  introduc- 
tory of  a  new  element  of  the  Constitution,  eminently  conducive 
to  the  People's  safety,  or  as  he  deemed  it,  their  licentiousness. 
Among  the  Stuart  papers  is  a  document  dated  a.d.  1692  (shortly 
before  James's  death),  and  headed,  "For  my  Son,  the  Prince  of 
Wales,"  containing  these  words:  "  'Twas  a  great  misfortune  to 
tlie  People  as  well  as  to  the  Crown,  the  passing  of  the  Habeas 
Corpus  Act ;  since  it  obliged  the  Crown  to  keep  a  greater  force 
on  foot  than  it  needed  otherwise  to  preserve  the  government, 
and  encouraged  disaffected,  tm-bulent,  and  unquiet  spirits  to 
contrive  and  carry  with  more  security  to  themselves  their  wicked 
designs.  'Twas  contrived  and  carried  by  the  Earl  of  Shaftes- 
bury to  that  intent." 

It  is  a  valuable  testimony  to  the  constitutional  importance  of 
the  Habeas  Corpus  Act  of  Charles  II.,  that,  in  America,  besides 
the  adoption  of  the  Common  Law  of  Habeas  Corpus  which  was 
in  force  prior  to  the  Eevolution  of  the  United  States,  the 
statute  of  Charles  II.  has  been  made  the  basis  of  laws  enacted 
with  the  same  object  both  in  the  general  Constitution  of  the 
Union,  and  in  those  of  most  of  its  separate  States.  Chancellor 
Kent  expresses  a  just  eulogium  on  the  practical  merits  of  the 
Statute,  that  "  nothing  similar  to  it  can  be  found  in  any  of  the 
free  commonwealths  of  antiquity;  its  excellence  consisting  in 
the  easy,  prompt,  and  efficient  remedy  afforded  for  all  unlawful 
imprisonment,  not  leaving  personal  liberty  to  rest  for  its  security 
upon  general  and  abstract  declarations  of  right." 

II.     Miscellaneous  Safeguards  of  Personal  Liberty. 

Liberty  of  the  Person  is  not  so  securely  protected  by  the  law 
of  Habeas  Corpus  but  that  additional  safeguards  of  it  have  been 
established  since  the  reign  of  Charles  II.,  with  advantage  to  the 
Community.  The  Habeas  Corpus  Act  is  silent  upon  the  subject 
of  the  amount  of  bail.     It  had  been  provided  in  Magna  Charta, 
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that  if  a  freeman  be  amerced,  it  shall  be  salvo  contenemento  suo, 
and  if  a  villein,  salvo  wanagio  suo,  which  had  been  held  by  the 
Judges  of  Charles  II.  to  be  confined  to  amerciaments,  and  not  to 
extend  to  fines  ;  hence  much  less  would  they,  in  matters  of  bail, 
have  paid  any  regard  to  countenances  and  wanages^.  The  Habeas 
Corpus  Act  might  easily  have  been  made  a  dead  letter  by  an 
abuse  of  the  discretionary  power  confided  by  it  of  hailing ;  the 
party  imprisoned  when  brought  before  a  Judge  being  entitled  to 
be  set  free  only  on  condition  of  being  bailed,  the  amount  being 
left  to  the  Judge's  discretion,  who  might  have  none.  It  may  be 
deemed  an  important  security  for  liberty  gained  since  the  reign 
of  Charles  II.,  that  it  is  declared,  in  the  Bill  of  Rights,  that 
**  excessive  hail  ought  not  to  be  required." 

The  Liberty  of  the  Person  has  been  much  advanced  since 
the  reign  of  Charles  II.,  in  consequence  of  an  augmentation  of 
the  discretionary  power  of  bailing,  which  has  been  very  much 
enlarged,  particularly  by  a  Statute  of  Victoria,  even  since  Black- 
stone  enumerated  ten  species  of  ofiences,  persons  charged  with 
which  were,  in  his  time,  "  clearly  not  admissible  to  bail  by 
Justices  of  the  Peace,"  besides,  as  he  writes,  "others  of  a  du- 
bious nature."  Nor  would  Junius,  in  the  present  day,  be  tole- 
rated in  falminating  a  series  of  letters  against  Lord  Mansfield, 
for  bailing,  in  his  capacity  of  Chief  Justice  of  the  King's  Bench, 
Eyre  (who,  Junius  writes,  he  presumes  was  a  Scotchman)  for 
larceny,  seeing  that  he  had  been  taken  in  the  mainour.  An 
anonymous  utterer  of  such  invectives  in  the  present  day  would 
leave  no  doubt,  among  the  inquisitive,  that  he  was  not  a  lawyer. 

General  Warrants  were  in  use  in  the  time  of  Charles  II. ; 
they  were  supposed  by  Lord  Camden  to  have  originated  with 
Chief  Justice  Scroggs  and  his  colleagues,  and  were  chiefly  issued 
against  the  authors,  printers,  and  publishers  of  alleged  libels, 
leaving  it  for  the  messenger  of  the  Press,  or  constables,  to  supply 
the  names ;  thus  allowing  the  lowest  functionaries  of  justice  to 

^  See  these  terms  explained  in  Bamngton's  Observaiiona  on  Magna  Charta, 
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support  their  conjectures  on  questions  of  authorship  which 
may  have  perplexed  the  literary  world,  by  manacles,  bars  and 
bolts.  The  unconstitutional  character  of  General  Warrants  was 
not  acknowledged  till  the  year  1766;  and,  most  probably,  the 
last  general  warrant  which  will  ever  have  been  issued  in  Eng- 
land will  have  been  one  signed  by  the  Earl  of  Halifax,  command- 
ing four  of  his  Majesty's  messengers  in  ordinary  to  "  make  strict 
and  diligent  search  for  the  authors,  printers  and  publishers  of 
a  seditious  and  treasonable  paper  entitled  TJie  North  Briton, 
No.  45,  and  them,  or  any  of  them  having  found,  to  apprehend 
and  seize." 

III.    Removals  of  the  Poor. 

Lord  Coke  writes  of  a  numerous  class  of  persons  in  his  time 
whose  want  of  liberty  consisted  in  a  deprivation  of  the  power  of 
locomotion  (which  he  speaks  of  as  the  characteristic  of  a  freeman), 
except  at  the  will  of  Lords  of  Manors.  A  species  of  men,  called 
villeins  regardant,  were  even  treated  as  parcel  of  the  real  estate, 
and  Lord  Coke  accordingly  instructs  us  how  a  widow  was  to  be 
endowed  out  of  them.  Tlie  Poor,  in  the  reign  of  Charles  II., 
were  made  regardant  to  parishes,  and  compulsorily  removable 
thereto.  The  Law  of  Settlement  as  well  as  that  of  Parochial 
Relief  had  been  established  by  a  Statute  of  Elizabeth ;  but, 
until  the  reign  of  Charles  II.,  there  was  no  regulation  to  prevent 
an  able-bodied  and  industrious  pauper  from  resorting  to  any 
parish  that  he  pleased  for  employment.  In  the  Act  of  the  13th 
and  14th  Charles  11.  c.  12,  it  is  recited,  that,  "by  reason  of 
defects  in  the  law,  poor  people  are  not  restrained  from  going 
from  one  parish  to  another,  and,  therefore,  do  endeavour  to  settle 
themselves  in  those  parishes  where  there  is  the  best  stock,  the 
largest  commons  or  wastes  to  build  cottages,  the  most  woods 
for  them  to  bum  and  destroy,  and  when  they  have  consumed  it, 
then  to  another  parish,  and  at  last  become  rogues  and  vaga- 
bonds ;"  it  is  then  made  lawful  for  two  Justices  of  the  Peace, 
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after  complaint,  within  forty  days  after  any  persons  so  coming  to 
settle  in  any  tenement  under  the  yearly  value  of  ten  pounds,  to 
remove  them  to  the  parish  where  they  were  last  legally  settled, 
unless  upon  giving  security  to  indemnify  the  parish  where  they 
are  found,  to  be  allowed  by  the  Justices.  It  is  to  be  observed, 
that  the  penalties  inflicted  on  rogues  and  vagabonds  were,  by 
other  statutes  in  force  in  the  reign  of  Charles  II.,  inhuman  and 
merciless. 

This  provision  led  to  furtive  residences  for  forty  days,  and 
that;  again  to  the  requisition  of  a  written  notice  of  residence. 
But,  by  a  Statute  of  George  III.,  a  man  coming  to  settle  in  a 
parish  is  no  longer  liable  to  removal  upon  the  mere  probability 
of  his  becoming  chargeable ;  and  it  is  required  that  he  should 
have  become  actually  chargeable  by  receiving  or  applying  for 
relief.  In  1722,  the  workhouse  was  made  a  test  of  destitution. 
It  would  appear,  from  the  Report  of  the  Poor  Law  Commissioners 
of  1834,  that  tlie  most  pressing  of  the  existing  evils  connected 
with  the  public  maintenance  of  the  Poor  were  traceable,  in  a 
great  measure,  to  the  operation  of  the  Act  of  Charles  II.  touch- 
ing settlements  and  removals.  An  important  Statute  for  the 
general  administration  of  the  Poor  Laws,  was,  pursuant  to  the 
recommendations  of  the  Commissioners,  passed  in  the  reign  of 
William  IV.  (4th  and  5th  W.  IV.  c.  76).  In  the  year  1846,  a 
considerable  mitigation  of  the  system  of  removal  was  effected 
by  a  Statute  of  Victoria  (9th  and  10th  Vic.  c.  66),  prohibiting  re- 
movals of  persons  who  have  resided  for  five  years  in  any  parish, 
or  becoming  chargeable  in  respect  of  relief  rendered  necessary  by 
such  sickness  or  accident  as  shall  not  produce  permanent  dis- 
ability. The  total  abolition  of  the  system  of  removals  is  one  of 
the  legislative  questions  of  the  day :  at  all  events  the  personal 
liberty  of  the  Poor  according  to  law  may  be  considered  to  have 
been  ameliorated  since  the  reign  of  Charles  II.,  in  which  reign 
they  became  more  shackled  and  villeimzed  than  theretofore  "since 
the  Norman  Conquest." 
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An  instructive  sketch  of  the  operation  of  the  Statute  of 
Charles  II.,  for  the  removal  of  the  Poor,  is  given  by  Sir  Josiah 
Child,  writing  in  1665  :  "A  poor  idle  woman,  that  will  not  work, 
or  that  nobody  will  employ  in  the  country,  comes  up  to  London, 
to  set  up  the  trade  of  begging;  such  a  person,  probably,  may 
beg  up  and  down  the  streets  seven  years,  it  may  be  seven-and- 
twenty,  before  any  body  asketh  why  she  doth  so ;  and,  if  at  length 
she  hath  the  ill-hap  in  some  parish  to  meet  with  a  more  vigilant 
beadle  than  one  in  twenty  of  them  are,  all  he  does  is  but  to 
lead  her  the  length  of  five  or  six  houses  into  another  parish,  and 
then  concludes,  as  his  masters  the  parishioners  do,  that  he  hath 
done  the  part  of  a  most  diligent  officer.  But  suppose  he  should 
yet  go  farther,  to  the  end  of  his  line,  which  is  the  end  of  the 
law,  and  the  perfect  execution  of  his  office, — that  is,  suppose  he 
should  carry  this  poor  wretch  to  a  justice  of  the  peace,  who 
should  order  the  delinquent  to  be  whipt,  and  sent  from  parish  to 
parish  to  the  place  of  her  birth  or  last  abode,  which  not  one 
justice  of  twenty,  through  pity  or  other  cause,  will  do :  even  this 
is  a  great  charge  upon  the  country,  and  yet  the  business  of  the 
nation  itself  wholly  undone ;  for  no  sooner  doth  the  delinquent 
arrive  at  the  place  assigned,  but,  for  shame  or  idleness,  she  pre- 
sently deserts  it,  and  wanders  directly  back,  or  some  other  way, 
hoping  for  better  fortune  ;  whilst  the  parish  to  which  she  is  sent, 
knowing  her  a  lazy,  and  perhaps  a  worse  qualified  person,  is  as 
willing  to  be  rid  of  her  as  she  is  to  be  gone  from  thence."  Sir 
J.  Child  recommends  the  institution  of  officers,  to  be  called, 
"  Fathers  of  the  Poor,"  each  of  whom  is  to  wear  some  honorable 
badge,  as  he  suggests,  "  after  the  manner  of  the  Familiars  of 
the  Inquisition." 


CHAPTER  VII. 
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PUBLIC  A  privatis  secernere  was,  as  Horace  suggests,  one  of 
the  earliest  concerns  of  Legislatures.  It  is  to  be  investi- 
gated whether  the  balance  between  rights  of  the  Crown  and  of 
the  Subject  in  property  was  adjusted  with  more  policy  in  the 
reign  of  Charles  II.,  than  before  or  since?  Whether,  in  the 
preservation  of  such  rights  in  property  as  the  Subject  has,  the 
Constitution,  in  the  reign  of  Charles  II.,  had  degenerated  from 
the  tenor  and  spirit  of  the  famous  twenty-ninth  Chapter  of 
Magna  Charta,  whereby,  after  providing  for  personal  liberty  in 
the  terms,  "Nullus  liber  homo  capiatur  vel  imprisonetur,"  the 
Subject's  property  is  thus  protected,  "  Aut  disseisetur  de  libero 
tenemento  suo,  vel  libertatibus  vel  liberis  consuetudinibus  suis, 
aut  utlagetur,  aut  exulet,  aut  aliquo  modo  destruatur."  It  is 
proposed  to  consider  the  subject  under  the  following  heads  : 
I.  Feudal  Tenures,  and,  herein,  of  (a)  Wardship  and  like 
burdens,  (b)  Corruption  of  blood,  Escheat,  and  Forfeiture,  in 
cases  of  treason  and  felony,  (c)  Miscellaneous  incidents  of  feudal 
tenures.  II.  Purveyance.  III.  Statutory  Penalties.  IV.  Crown 
Rights  in  Property. 

I.    Feudal  Tenures. 

It  has  been  usual  to  attribute  to  the  Era  of  the  reign  of 
Charles  II.,  the  liberation  of  the  estates  of  the  Subject  from  the 
oppressive  appendages  of  military  tenures.     In  this  respect  the 
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Act  of  Charles  II.,  for  the  abolition  of  military  tenures,  has  been 
considered  by  Blackstone  more  beneficial  to  freedom  of  property 
than  llllagna  Charta,  inasmuch  as  it  extirpated  what  was  only 
pruned  at  Runningmede.  It  will  be  convenient  to  treat,  under 
the  head  of  feudal  tenures,  on  the  subject  of  forfeitures  for  treason 
and  felony,  from  their  intimate  connection  with  escheats,  though 
derived  from  pre-feudal  times. 

(a)    Wardship. 

Wardship  was  the  most  vexatious  of  feudal  burdens  attach- 
ing to  lands  held  by  the  tenure  of  Knight's  Service.  The  merit 
of  emancipating  the  landowners  of  England  from  this  incum- 
brance is  primarily  due,  not  to  the  Parliament  of  Charles  II., 
but  to  the  Commonwealth.  An  Ordinance  for  abolishing  the 
Court  of  Wards  and  Liveries  was  passed  by  the  Lords  and 
Commons  on  the  24th  of  February,  1645,  and  this  Ordinance 
was  further  established  and  confirmed  in  a  subsequent  Parlia- 
ment, well  known  by  the  name  of  Barebones's  Parliament,  in 
1656.  Accordingly  Inquisitions  post  mortem,  taken  on  the  decease 
of  the  military  tenants  of  the  Crown,  are  extant,  in  the  Tower 
and  other  public  offices,  which  date  from  the  reign  of  Henry  III., 
but  none  are  to  be  found  after  the  year  1645.^ 

The  plagiary  Act  of  Charles  II.  (12  Charles  II.  c.  24)  was 
passed  by  the  Convention  Parliament  in  the  year  1660,  very 
shortly  after  the  Eestoration.  The  Title  of  the  Act  is,  "  An 
Act  to  take  away  the  Court  of  Wards  and  Liveries  and  tenures 
in  Capite^j  and  by  Knight's  Service,  and  Purveyance,  and  for 

^  See  Grimaldi's  Originei  Geneahfficce  for  the  history  and  repositories  of  these 
inquisitions.  Commissions  to  Kings-at-Arms  for  heraldic  visitations  continued  to 
be  issued  till  the  2nd  of  James  II.     See  Ibid.,  and  Diai'y  of  Dugdale. 

*  Socage  in  capiie,  as  well  as  Knight's  Service,  is  abolished  by  the  Act,  but  tliis, 
as  observed  by  Madox  and  Hargrave,  is  a  loose  mode  of  expression  for  the  oppres- 
sive services  of  tenures  in  capite;  since  most  lands  arc,  in  theory,  supposed  to  be 
held  immediately  {in  capite)  of  the  King.  Shakespere,  who  abounds  in  legal  jokes, 
makes  Jack  Cade  exclaim,  when  he  orders  Lord  Say  to  be  beheaded,  "  All  men 
shall  hold  of  me  in  capite," 
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settling  a  revenue  upon  his  Majesty  in  lieu  thereof."  The  Act 
recites  that  "  since  the  interruption  of  the  Court  of  Wards  which 
hath  been  from  the  24th  day  of  February,  1645,  many  persons 
have  by  will  and  otherwise  made  disposal  of  their  lands  held  by 
Knight's  Service,  whereupon  divers  questions  might  possibly 
arise  unless  some  seasonable  remedy  be  taken  to  prevent  the 
same.  The  Statute  abolishes  tenure  by  Knight's  Service  and 
its  incidents,  and  also  purveyance  and  pre-emption,  and  then 
proceeds  to  confer  on  his  Majesty,  his  heirs  and  successors,  "  a 
full  and  ample  recompence  and  satisfaction,"  which  is  done  by 
means  of  an  hereditary  excise  duty^,  for  collecting  which  strin- 
gent provisions  are  enacted. 

It  may  be  thought  that  the  abolition  of  military  tenures  was 
less  the  result  of  legislative  policy,  than  one  necessitated  by  the 
circumstances  of  the  times.  Independently  of  the  inextricable 
confiision  adverted  to  in  the  Act  into  which  titles  to  land  would 
have  been  thrown  by  a  nullification  of  conveyances  during  a 
period  of  the  previous  fifteen  years  from  1645  to  1660,  it  may 
be  doubted  whether  the  onerous  obligations  of  military  tenures 
could  have  been  efiectually  enforced  at  the  juncture  of  a  re- 
storation to  a  throne.  An  income  from  them  could  have  been 
derived  only  by  an  exercise  of  a  prerogative  more  odious  in  its 
cliaracter,  and  more  precarious  in  its  fi'uits  than  a  stipulated 
revenue  paid  by  the  unfailing  consumers  of  beer  and  liquors. 

Military  Tenures  and  their  incidents  were  a  grievance,  which 
could  only  have  been  upheld  by  immemorial  and  uninterrupted 
usage.  The  Commonwealth,  however  challengable  its  foundation, 
conferred  a  lasting  benefit  on  the  Country  by  having  broken 
the  chain  of  this  and  numerous  other  impolitic  usages,  the  re- 
vival of  which  became  impracticable,  after  the  nation  had  tasted 

^  Liquors  and  beer  were  the  principal  articles  of  excise  in  the  reign  of  Charles 
II. ;  but  tea  was  an  exciseable  article  during  that  reign,  the  duty  not  being  levied 
on  the  imported  commodity,  but  on  the  liquor  bought  in  the  shops.  Tea  is  men- 
tioned in  the  Excise  Act  of  12th  Car.  II.  c.  23,  and,  as  a  rarity,  by  Pepys.  Waller 
has  a  poem  entitled,  "Of  Tea,  commended  by  her  Majesty." 
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the  fruits  of  their  suspension.  Restrictions  on  the  power  of 
alienation,  licensed  plunder  of  the  estates  of  minors,  tendered 
man-iages  of  Wards  for  the  pecuniaiy  profit  of  their  feudal  lords, 
with  a  variety  of  other  exactions,  such  as  liveries,  primer  seisins, 
aids,  reliefs,  ousterlemains,  needed  only  to  be  intermitted  for 
fifteen  years,  to  ensure  their  extinction  with  or  without  the  Le- 
gislature. After  the  seasonable  though  nipping  frost  of  the 
Commonwealth,  our  law  books  could  never  again  admit  of 
illustrations  such  as  one  which  Lord  Bacon  furnishes  in  his 
legal  Maxims :  "If  I  covenant  with  my  Ward  that  I  will 
tender  unto  him  no  other  marriage  than  the  gentlewoman  whose 
picture  I  delivered  unto  him,  and  that  picture  hath  about  it 
cBtatis  suce  anno  16,  and  the  gentlewoman  is  seventeen  years 
old ;  yet,  nevertheless,  if  it  can  be  proved  that  the  picture  was 
made  for  that  gentlewoman,  I  may,  notwithstanding  the  mis- 
taking, tender  her  well  enough."  Neither,  after  the  Parliament 
of  Barebones,  was  it  probable  that  any  future  Sir  Thomas  Smith, 
in  a  "  Commonwealth  of  England,"  should  write,  and  write  in 
vain,  that  "  Many  men  do  esteem  Wardship  by  Knight's  Service 
contrary  to  nature,  that  a  freeman  and  gentleman  should  be  bought 
and  sold  like  a  horse  or  an  ox,  and  so  change  guardians  at  first, 
second,  or  third  hand,  as  masters  and  lords.  The  King  having 
so  many  Wards,  must  needs  give  or  sell  them,  and  the  grantee 
or  buyer  has  no  natural  care  of  the  infant,  but  only  of  their  own 
gain ;  thus,  they  will  not  suffer  a  Ward  to  take  any  great 
pains  either  in  study  or  any  other  hardness,  lest  he  should  be 
sick  and  die,  before  he  hath  married  the  buyer's  daughter,  sister, 
or  cousin,  for  whose  sake  he  bought  him,  and  then  all  the 
money  which  he  paid  for  him  would  be  lost.  The  Guardian 
doth  but  seek  to  make  the  most  of  his  Ward  as  of  an  ox  or 
other  beast."  Among  other  evil  consequences  of  the  system, 
Sir  T.  Smith  states,  that  "  Wards  are  married  very  young  and 
before  they  be  wise,  and,  many  times,  do  not  greatly  love  their 
wives." 

p2 
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The  Court  of  Wards  was  of  such  odious  memory,  that  when 
a  Bill  was  introduced  in  the  reign  of  Charles  II.,  in  favour  of 
the  College  of  Heralds,  to  restrain,  as  Dugdale  writes,  their  "  old 
enemies,  the  painter  stainers,'''  who,  he  says,  had  no  right  to 
paint  coats  of  arms,  it  was  got  rid  of,  as  he  relates,  although 
twice  moved,  owing  to  a  clamour,  that  it  was  a  stepping-stone 
to  revive  the  Court  of  Wards. 

With  regard  to  the  extent  of  the  operation  of  the  Statute  of 
Charles  II.  in  emancipating  the  lands  of  the  subject,  and  the  justice 
of  the  mode  of  compensation  to  the  King  which  was  adopted; — it  is 
to  be  observed  that  the  emancipation  reached  only  to  lands  held 
by  the  tenure  of  Knight's  Service.  It  appears  from  Littleton's 
Tenures  and  Coke's  Commentary  upon  them,  that  a  considerable 
part  of  the  lands  of  England  were  held  under  other  tenures, 
especially  Socage,  which  was  supposed  to  have  been  the  tenure 
of  lands  originally  appropriated  to  agricultural  purposes,  and 
not  the  sustentation  of  Knights  and  Esquires.  The  passing  of 
the  Act  of  Charles  II.  was,  probably,  much  facilitated  in  con- 
sequence of  the  landed  aristocracy  who  held  estates  by  the 
tenure  of  Knight's  Service  transferring  their  feudal  burdens  to 
the  shoulders  of  the  general  body  of  consumers  of  exciseable 
articles.  Prynne,  in  a  debate  on  the  Bill,  said  that  its  operation 
was  to  "  make  every  householder  a  tenant  in  capites 

(5)     Corruption  of  Blood,  Escheat,  and  Forfeiture  in  cases 
of  treason  and  felony. 

With  regard  to  Corruption  of  Blood; — an  important  exception 
is  admitted  by  Blackstone  to  the  blessings  of  the  Statute  of 
Charles  II.,  in  abolishing  the  doctrine  and  consequences  of  the 
military  tenures,  viz.  in  leaving  to  posterity  the  corruption  of 
inheritable  hlood  upon  attainder  of  treason  or  felony.  Hale 
writes,  in  the  reign  of  Charles  II.,  subsequently  to  the  Statute 
under  consideration,  "  If  the  Son  of  a  person  attaint  purchase 
land,  and  die  without  issue,  it  shall  not  descend  to  his  uncle, 


LIBERTY  OF   PROPERTY.  213 

for  the  attainder  of  his  father  corrupted  the  blood,  wherehy  the 
bridge  is  broken  down.  Corruption  of  blood,  indeed,  involving 
an  obstruction  of  all  descents  by  or  through  a  person  attainted, 
even  as  Blackstone  says,  to  the  twentieth  generation,  has  been 
abolished  since  the  reign  of  Charles  II.,  and,  thereby,  our 
public  law  has  been  made  more  perfect  than  at  the  vaunted  era 
of  its  theoretical  perfection. 

In  reference  to  Escheats  ; — these,  like  Corruption  of  Blood, 
are  not  peculiar  to  military  tenures,  and,  therefore,  were  not 
strictly  within  the  scope  of  the  Act  abolishing  the  Court  of 
Wards;  but,  although  unnoticed  by  Blackstone,  are  a  very 
important  qualification  of  his  eulogium,  that  the  Statute  of 
Charles  II.  "  Extirpated  all  the  slaveries  of  the  feudal  system," 
and  "  removed  all  the  oppressive  appendages  of  feudal  tenures 
from  encumbering  the  estates  of  the  Subject^"  Escheats  are 
one  of  the  most  oppressive  appendages  of  feudal  tenures. 

Escheats  jyro  delicto  in  the  reign  of  Charles  II.  were,  pro- 
bably, more  distinguishable  from  Forfeitures  than  in  the  present 
day.  Judging  from  the  Books,  and  even  from  Blackstone,  there 
were,  in  the  reign  of  Charles  II.,  and  later,  numerous  Subjects 
who  had  lands  held  of  them  in  fee  simple,  and  who,  if  their 
tenants  committed  felohy  not  amounting  to  treason,  took  the 
felon's  estate  by  way  of  escheat  after  the  King  had  received 
the  satisfaction  of  his  year,  day,  and  waste. 

The  mesne  lord,  as  he  was  called,  was  entrusted  with  the  ex- 
action and  entitled  to  the  profit  of  a  large  portion  of  the  punish- 
ment incident  to  felony,  without  any  obligation  of  tempering 

^  Blackstone  states  an  exception  to  his  position  of  the  statute  of  Charles  U. 
having  extirpated  all  the  slaveries  of  the  feudal  system,  thus:  "Except,  ^'^Aa^)*, 
in  Copyhold  tenure  ;  and  in  this  also  they  are  now  in  great  measure  enervated  by 
gradual  custom,  and  the  interposition  of  our  Courts  of  Justice."  The  subject  of 
Copyholds  may  be  thought  to  have  little  to  do  with  the  question  of  the  vigor  of  the 
English  Constitution  in  the  reign  of  Charles  II.  ;  but  it  is  observable  how  Black- 
stone appears  to  have  been  scared  by  his  own  liberality,  and  to  have  made  amends, 
by  departing  altogether  from  his  subject,  to  prove  that  if  the  Constitution  was  not 
perhaps  perfect  iu  one  particular  iota,  it  has  been  made  more  perfect  since. 
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justice  with  mercy.  A  Land-Sovereign  of  this  species  is  now  a 
rara  avis,  though,  as  a  chimera  at  least,  he  haunts  the  chambers 
of  Conveyancers. 

Whether  the  Sovereign  could  have  claimed  lands  by  escheat 
as  immediate  lord  of  the  soil,  or  by  forfeiture,  in  the  reign  of 
Charles  II.,  his  right,  as  well  as  that  of  any  lurking  mesne  lord, 
has,  within  memory,  been  abolished  in  respect  of  all  offences 
except  treason  and  murder.  With  respect  to  escheats  jrro  de- 
fectu,  hceredis,  an  additional  value  has  been  imparted  to  property, 
that  stimulus  of  national  industry,  since  the  reign  of  Charles  II., 
by  the  recent  Descent  Act,  which  gives  the  estate  of  a  deceased 
proprietor  to  his  half  blood,  or  his  father,  mother,  or  ancestor 
in  a  direct  ascending  line,  rather  than  to  his  Parens  Patrice. 

With  regard  to  forfeiture  of  goods  and  chattels  in  cases  of 
treason  and  felony ; — this  was  allowed  by  the  Constitution  in 
the  reign  of  Charles  II.  to  a  much  greater  extent  than  at  present. 
Sir  Matthew  Hale,  after  reciting  a  statute  which  prohibits  the 
goods  and  chattels  of  a  deceased  person  being  seized  before  con- 
viction, mentions  that  Vane's  rents  were  seized  in  the  hands  of 
his  tenants  before  he  was  even  indicted ;  and  he  subjoins,  "  I 
know  not  how  it  comes  to  pass,  that  the  case  of  seizing  the 
goods  of  a  person  accused  of  felony,  though  imprisoned,  or  not 
imprisoned,  hath  so  far  prevailed,  that,  notwithstanding  the 
statute,  it  passeth  for  law  and  common  practice,  and  nothing  is 
more  usual." 

The  same  Convention  Parliament  which  has  been  supposed 
to  have  dealt  so  severe  a  blow  on  the  feudal  system,  passed,  in 
the  vindictive  and  insatiate  spirit  of  feudality,  an  Act  (12  Car. 
II.  c.  30)  whereby  all  and  every  the  species  of  real  property  or 
chattels  real  of  Cromwell,  Ireton,  Bradshaw  and  Pride,  all  de- 
ceased before  the  Restoration,  and  of  about  twenty  persons  who 
are  stated  to  have  fled,  which  they  had  on  the  20th  of  March, 
1646,  are  declared  forfeited  to  the  King.  Under  this  Act  the 
estate  of  Ludlow,  in  Wiltshire,  became  forfeited,  and  afterwards 
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passed  by  royal  grant  to  Sir  Edward  Seymour ;  and  lie  it  was 
who  presented  to  King  William  an  address  of  the  House  of 
Commons  on  the  Kegicide  revisiting  England,  after  a  long  exile 
of  thirty  years*,  in  consequence  of  which  he  was  compelled  to 
reseek  the  cottage  over  the  door  of  which  he  inscribed  with  an 
equanimity  worthy  of  a  more  classical  ending — Omne  solum 
forti  patria  est,  quia  patris. 

Escheats  and  Forfeitures,  even  if  they  had  been  reduced  in 
the  reign  of  Charles  II.  to  their  present  attenuated  condition, 
must  have  remained  a  gi'ievous  oppression  on  the  Subject,  in 
consequence  of  the  Sovereign's  personal  interest  in  exacting 
them ; — an  evil,  which,  in  the  reign  of  an  ambitious,  avaricious,  or 
extravagant  Sovereign  must  have  been  at  a  maximum.  Owing  to 
a  very  important  change  in  the  practical  working  of  the  Consti- 
tution, the  Sovereign,  since  the  commencement  of  the  reign  of 
George  III.  may  retain  all  the  gratitude,  and  be  pointed  at  with 

all  the  admiration  attaching  to  that  mercy 

■ 
Which  droppeth,  as  the  gentle  rain  from  heaven, 

but  is  not  poorer  by  a  shilling  though  it  were  after  a  remission 
of  the  forfeiture  of  a  County,  or  of  the  whole  stock  of  Consols. 

The  following  instance  of  applications  for  an  escheat,  occur- 
ring in  the  reign  of  Charles  II.,  illustrates  the  importance  of  that 
clause  of  the  Bill  of  Rights  "  That  all  grants  and  promises  of 
fines  and  forfeitures  of  particular  persons  before  conviction  are 
illegal  and  void."  Sir  John  Reresby  relates,  in  his  Memoirs, 
that  a  foolish  and  scandalous  report  had  got  abroad,  that  he  had 

»  See  this  transaction  resented  in  eloquent  language  by  Mr  Macaulay.  The 
historian  spares,  however,  William's  character,  in  not  reciting  his  answer  to  the 
Address,  viz.  "That  the  Address  was  so  reasonable,  and  the  desire  so  jiiM,  that  he 
would  order  a  proclamation  to  be  issued  out  immediately  for  that  purpose."  Mr 
Macaulay  writes,  without  mentioning  the  estate  in  Wiltshire,  or  suggesting  any 
reason  for  Seymour  being  appointed  to  present  the  Address  :  "  Seymour  presented 
the  Address,  and  the  King  promised  to  do  what  was  asked.  Some  days,  however, 
elapsed  before  the  proclamation  appeared."  Tlie  answer  to  the  Address  was  re- 
turned the  next  day.  Mr  Macaulay  has  properly  censured  the  Whig  Addison  for 
the  spirit  in  which  he  criticises  Ludlow's  motto  over  his  door. 
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occasioned  the  death  of  a  black  servant  by  performing  an  c^era- 
tion  upon  him.  Sir  John  laughed  at  the  report  at  first,  but 
soon  found  that  the  Duke  of  Norfolk  had  been  begging  his 
estate  of  the  King  as  forfeited  for  felony,  and  that  one  Mr  Felton 
of  the  Bedchamber  had  actually  got  the  promise  of  it.  Upon 
application  to  the  Lord  Treasurer,  Sir  John  Reresby  was  told 
by  him  that  he  had  taken  great  pains  to  prevent  the  begging  of 
his  estate ;  but  Sir  John  shrewdly  suspected  that,  if  it  were 
true,  it  was  from  a  desire  to  get  the  estate  for  himself. 

Two  cases  of  forfeiture  for  suicide,  one  in  the  reign  of 
Victoria,  and  another  in  the  reign  of  Charles  II.,  may  illustrate 
the  difference  of  usage  on  behalf  of  the  Crown  in  the  two  reigns 
with  regard  to  forfeitures  for  felony. 

Prerogative  Court,  Thursday,  August  7,  1856. 
(Before  Sir  John  Dodson.) 
This  was  the  first  caveat  day  after  Trinity  Term. 
•       In  the  goods  of  John  Sadleir,  Esq.   (a  felo  de  se). 
The  Queen's  Advocate  said,  that  John  Sadleir,  late  of  Glo- 
cester  Square,  Hyde  Park,  died  on  the  17th  of  February,  1856, 
intestate.     By  an  inquisition,  taken  at  Hampstead  on  the  lltli 
of  March  following,  it  was  found  that  the  deceased  did  felo- 
niously take  his  own  life,  and  a  verdict  of  felo  de  se  was  re- 
turned.   By  reason  of  such  felony  the  estate  and  effects  of  which 
the  deceased  was  possessed,  or  to  which  he  was  then  entitled,  or 
to  which  he  might  become  entitled,  became   forfeited  to  her 
Majesty  in  right  of  her  royal  prerogative.     Her  Majesty,  by 
warrant  under  the  royal  sign  manual  bearing  date  the  2nd  ultimo, 
and  countersigned  by  two  of  the  Commissioners  of  her  Majesty's 
Treasury,  had  granted  all  the  right,  title,  and  interest  whatso- 
ever of  her  Majesty  in  and  to  the  goods,  chattels,  and  credits  of 
the  deceased  to  Mr  Anthony  Norris,  of  Bedford-row,  to  the  in- 
tent that  he  might  obtain  letters  of  administration  of  the  goods, 
chattels,  and  credits  for  the  benefit  of  the  creditors  and  next  of 
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kin  of  the  deceased.     He  (the  Queen's  Advocate)  moved  the 
Court  to  decree  administration  to  Mr  Norris  accordingly. 
The  Court  granted  the  application. 

With  this  case  may  be  compared  one  of  which  the  details 
are  related  in  Pepys's  Diary,  in  which  the  rigor  of  the  law  is 
apparent  through  a  transient  gleam  of  royal  good  nature : 
"Comes  news  from  my  cousin  Kate  Joyce,  that  if  I  would 
see  her  husband  alive,  I  must  come  presently.  So  I  to  him, 
and  find  his  breath  rattled  in  his  throat;  and  they  did  lay 
pigeons  to  his  feet,  and  all  despair  of  him.  It  seems  that  on 
Thursday  last  he  went,  sober  and  quiet,  to  Islington,  and  be- 
hind one  of  the  Inns,  the  White  Lion,  did  fling  himself  into  a 
pond.  He  was  spied  by  a  poor  woman,  and  got  out  by  some 
people,  and  set  on  his  head,  and  got  to  life :  and  so  his  wife  and 
friends  sent  for.  He  confessed  his  doing  the  thing,  being  led 
by  the  devil.  The  friends  that  were  there,  being  now  in  fear 
that  his  goods  and  estate  would  be  seized  on  (though  he  lived 
all  this  while,  but  grew  worse  and  worse),  because  of  his  endea- 
vouring to  drown  himself.  My  cousin  did  endeavour  to  remove 
what  she  could  of  plate  out  of  the  house,  and  desired  me  to  take 
my  flagons ;  which  I  did,  but  in  great  fear  all  the  way  of  their 
being  seized^;  though  there  was  as  yet  no  reason  for  it,  he  not 
being  dead.  So  with  D.  Ganden,  to  Guild  Hall,  to  advise  with 
the  Town  Clerk  about  the  practice  of  the  City  and  nation  in 
this  case ;  and  he  thinks  that  it  cannot  be  found  self-murder ; 
but  if  it  be,  it  will  fall,  all  the  estate,  to  the  King.  So  I  to  my 
cousin's  again;  where  I  no  sooner  come  but  I  find  that  her 
husband  was  departed  this  life.     So,  at  her  entreaty,  I  presently 

>  Pepys  had  sent  these  flagons  to  Joyce's,  thinking  it  safest  to  scatter  his 
property  when  the  Dutch  fleet  were  at  Chatham — a  period  when  the  Dutch  were 
expected  at  London  Bridge,  and  when  the  nation  could  not  repeat,  after  Cowley, 

Happy  who  did  remain 

Unborn  till  Charles's  reign ! 
Joyce  kept  a  tavern  with  the  sign  of  the  Three  St<igs,  at  Holbom  Conduit.    One  of 
his  tokens  is  extant. 
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to  Wliite  Hall,  and  there  find  Sir  D.  Coventry :  and  he  carried 
me  to  the  King,  the  Duke  of  York  being  with  him,  and  there  I 
told  my  story :  whereupon  the  King,  without  more  ado,  granted 
that,  if  it  was  found,  the  estate  should  be  to  the  widow  and 
children.  I  presently  to  each  Secretary's  office,  and  there  left 
caveats,  and  so  away  back  to  my  cousin's.  When  I  came  thither, 
I  find  her  all  in  sorrow,  but  she  mightily  pleased  with  my 
doing  this  for  her,  and  which,  indeed,  was  a  very  great  courtesy, 
ior  people  are  looking  out  for  the  estate.''''  On  another  day,  Pepys 
writes — "  Thence  stole  away  to  my  cousin  Kate's,  and  there 
find  the  Crowner's  Jury  sitting,  but  they  could  not  end  it,  but 
put  off  the  business  to  Shrove  Tuesday  next,  and  so  do  give  way 
to  the  hurying  of  him,  and  that  is  all ;  but  they  all  incline  to  find 
it  a  natural  death,  though  there  are  mighty  busy  people  to  have 
it  go  otherwise,  thinking  to  get  his  estate,  but  are  mistaken. 
Thence,  after  sitting  with  her  and  company  for  a  while,  com- 
forting her ;  though  I  can  find  she  can,  as  all  other  women,  cry, 
and  yet  talk  of  other  things  all  in  a  breath."  On  another  day, 
"  Coming  home,  my  wife  and  I  went  and  saw  Kate  Joyce,  who 
is  still  in  mighty  sorrow,  and  the  more  from  something  that  Dr 
Stillingfleet  should  simply  say  in  his  sermon,  of  her  husband's 
manner  of  dying,  as  killing  himself."  On  another  day,  "  When 
come  home,  I  find  Kate  Joyce  hath  been  there,  with  sad  news 
that  her  house  stands  not  in  the  King's  liberty,  but  the  Dean 
of  Paul's ;  and  so,  if  her  estate  falls,  it  will  not  be  in  the  King's 
power  to  do  her  any  good.  But  I  do  believe  this  arises  from 
somebody  that  hath  a  mind  to  fright  her  into  a  composition  for 
her  estate."  On  another  day,  "  To  Kate  Joyce's,  where  the 
jury  did  sit  about  her  husband's  death,  and  their  verdict  put  ofi" 
for  fourteen  days  longer,  at  the  suit  of  somebody,  under  the  pre- 
tence of  the  King ;  but  it  is  only  to  get  money  out  of  her  to 
compound  the  matter.  But  the  truth  is,  something  they  will 
miake  out  of  Stillingfleet' s  sermon,  which  may  trouble  us,  he 
declaring,  like  9^  fool,  in  his  pulpit,  that  Joyce  did  confess  that  his 
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losses  in  the  world  did  make  him  do  what  he  did.  This  vexes 
me  to  see  how  foolish  our  Protestant  Divines  are,  while  the 
Papists  do  make  it  the  duty  of  Confessor  to  Be  secret,  or  else 
nobody  would  confess  their  sins  to  them.  All  being  put  off  for 
to-day,  I  took  my  leave  of  Kate,  who  is  mightily  troubled  at  it 
for  her  estate's  sake,  not  for  her  husband ;  for  her  sorrow  for  that, 
I  perceive,  is  all  over." 

In  the  following  transaction  it  may  appear  that  Charles  II. 
was  not  uniformly  as  compliant  in  matters  of  forfeiture,  as  he  may 
seem  to  have  been  in  the  case  of  pretty  Kate  Joyce.  It  should 
be  premised  that  at  the  Restoration,  the  Crown,  the  Church, 
and  broad-acred  Royalists  re-entered  triumphantly  on  their  lands 
without  any  satisfaction  to  purchasers ;  except  where  property  had 
become  part  of  the  public  domains  by  confiscation  during  the 
Commonwealth,  in  which  case,  it  would  appear  that  it  devolved 
irrecoverably  on  the  King.  An  inscription  on  an  edifice  erected 
in  1732,  by  an  Earl  of  Derby,  runs,  "  James,  Earl  of  Derby,  was 
beheaded  at  Bolton,  15  October,  1652,  for  strenuously  adhering 
to  Charles  II.,  who  refused  a  Bill  passed  unanimously  by  both 
Houses  of  Parliament  for  restoring  to  the  family  the  estate  lost 
by  his  loyalty  to  that  King." 

Roger  North,  in  his  Life  of  Lord  Keeper  Guilford,  mentions 
acts  of  what  he  calls  his  lordship's  negative  benevolence,  inasmuch 
as  "  when  forfeitures  of  estates  and  goods  flew  about  at  Court,  and 
the  harpies  continually  begging  them,  his  lordship  never  had  a 
thought  of  profiting  to  himself  out  of  the  misfortunes  of  families, 
as  when  Lord  R.  obtained  the  Lord  Grey  of  Wark's  estate,  and 
Lord  J.  that  of  Prideaux,  &c.  and  when  his  lordship  interceded 
with  Charles  II.  for  his  favour  to  one  who  was  obnoxious,  the 
King  facetiously  told  him,  It  is  very  strange  that  every  one  of 
my  friends  keeps  a  tame  knave''' 

North  adduces  particulars  of  the  Lord  Keeper's  intercession 
for  a  person  whom  he  calls  one  of  the  "  miserables."  A  man  had 
been  executed  at   Tyburn,  apparently  owing  to  a  mishap  of 
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justice ;  Iiis  widow  was  advised  to  petition  for  a  grant  of  her 
husLand's  goods  for  her  subsistence.  The  Lord  Keeper  fur- 
nished a  humane  friend,  who  took  an  interest  in  the  matter, 
with  instructions  for  the  Petition,  wherein  his  lordship  advises 
that  no  argument  should  be  made  with  a  reflection  on  the  pro- 
ceedings of  justice;  but  that  the  only  arguments  should  be,  that 
it  was  "  but  a  small  matter  which  was  left,  and  that  the  widow's 
friends  were  very  loyaV  North  concludes  with  saying,  "  What 
was  done  in  this  matter  is  not  now  material  to  be  known."  If, 
however,  the  result  had  been  favorable,  it  is  probable  that  he 
would  have  made  it  redound  to  his  brother's  glorification. 

Of  excessive  Fmes  of  Courts  in  the  reign  of  Charles  II.,  which 
were  near  akin  to  judicial  escheats  and  forfeitures,  examples 
have  been  given  in  treating  of  Sedition :  other  cases  might  be 
instanced  in  the  punishment  of  the  London  and  Nottingham 
rioters.  By  the  Bill  of  Rights  it  is  declared  that  "  excessive 
fines  ought  not  to  be  imposed."  Sir  J.  Hawles  writes  that  the 
Fines  of  Courts  in  the  reigns  of  Charles  II.  and  James  II.  mate- 
rially contributed  to  the  success  of  the  Revolution. 

This  head  may  be  concluded  by  noticing  that  within  memory 
has  been  abolished  the  oppressive  prerogative  of  deodands,  and  the 
forfeiture  of  goods  and  chattels  in  cases  of  homicide  se  defendendo, 
and  by  misadventure,  and  for  the  Jlight  of  acquitted  felons,  all  of 
which  were  standing  prodigies  of  criminal  jurisprudence  in  the 
reign  of  Charles  II.  On  the  subject  of  Jlight,  Sir  Matthew  Hale 
writes,  in  that  reign,  "  It  holds,  indeed,  that  a  fugam  fecit  pre- 
sented before  the  Coroner  is  not  traversable,  quia  auncient  ley 
de  Cor  one  f^  and,  again,  "  On  all  hands  it  Is  agreed,  that,  if  the 
Coroner,  upon  an  Inquest,  present  one  as  guilty,  and  that  he  fled 
for  it,  but  the  party,  when  arraigned,  is  found  not  guilty,  and  also 
that  he  did  not  fly  ;  yet  that  doth  not  avoid  the  first  inquisition 
as  to  the  flight,  but  the  best  shall  he  taken  for  the  King^ 
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(c)     Miscellaneous  Incidents  of  feudal  tenures. 

Some  Incidents  of  feudal  tenures  may  be  noticed,  not  on  ac- 
count of  much  relevancy  to  the  vigor  of  the  Constitution,  but  as 
shewing  the  qualifications  with  which  it  is  necessary  to  season 
Blackstone's  remarks  on  the  extirpation  of  oW.  feudal  appendages 
of  tenure  in  the  reign  of  Charles  II.  The  retaliatory  forfeiture 
for  Mortmain  was  originally  a  punishment  inflicted  on  a  feudal 
tenant  for  giving  land  to  a  Monastery  or  other  Corporation 
which  yielded  no  wardship  or  other  fruit  of  tenure,  but  held  the 
land,  as  it  were,  in  a  dead  hand  [mortud  manu).  Several  import- 
ant relaxations  of  this  severe  law  have  been  made  in  modem 
times,  and  licenses  to  alien  in  mortmain  were  placed,  at  the 
Revolution,  on  a  more  constitutional  footing  than  they  stood  in 
the  reign  of  Charles  II.  But  the  Law  of  Mortmain,  in  point  of 
its  feudal  forfeiture,  remains  in  unfavourable  contrast  with  the 
modern  law  in  pari  materia  of  Charitable  Uses,  in  which,  by  the 
simple  avoidance  of  a  conveyance,  the  law  is  maintained,  not 
avenged. 

The  exemption  of  freehold  and  copyhold  lands,  w^on  feudal 
principles,  from  dd)ts,  subject  to  numerous  distinctions,  has  been 
abolished  within  memory :  whilst  it  continued,  the  public  law  of 
the  country  could  not  pretend  to  perfection :  it  was,  in  this  re- 
spect, a  law  of  Feudal  Barons,  enamoured  of  their  domains,  deaf 
to  the  voice  of  Justice. 

II.     Purveyance. 

Of  the  Act  of  the  Convention  Parliament,  which  abolished 
Wardship  and  Pui-veyance,  Mr  Hallam  sagaciously  remarks, 
"  This  Act  may  be  said  to  have  wrought  an  important  change  in 
the  spirit  of  our  Constitution,  by  reducing  what  is  emphatically 
called  the  prerogative  of  the  Crown,  and  which,  by  its  practical 
exhibition  in  these  two  vexatious  exercises  of  power.  Wardship 
and  Purveyance,  kept  up  in  the  minds  of  the  people  a  more 
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distinct  perception,  as  well  as  more  awe,  of  the  monarchy,  than 
could  be  felt  in  later  periods,  when  it  has  become,  as  it  were, 
merged  in  the  common  course  of  law,  and  blended  with  the  very 
complex  mechanism  of  our  institutions."  This  great  innovation, 
however,  in  the  case  of  Purveyance,  in  like  manner  as  is  above 
noticed  with  regard  to  Wardship,  did  not  originate  in  the  reign 
of  Charles  II. ;  and  its  confirmation  in  that  reign  was  the  result 
of  present  financial  pressure  rather  than  a  foresight  of  political 
consequences. 

The  Prerogatives  of  Purveyance  and  Pre-emption  had  been 
retrenched  by  a  statute  passed  in  the  16th  year  of  Charles  I. ; 
they  had  been  abolished  by  Barebones's  Parliament.  They  were 
among  the  most  odious  of  the  ancient  royal  prerogatives;  so 
much  so,  that  after  their  excesses  had  been  checked  by  forty-eight 
statutes,  it  was  enacted  "  que  le  heignous  nome  de  purvey ar 
soit  change  en  nome  d'achateury  The  benefit  of  the  Statute  of 
Charles,  therefore,  consists  in  not  permitting  the  old  law  of  the 
monarchy  to  revive,  by  the  general  supercession  of  the  ordi- 
nances of  the  Commonwealth,  so  far  as  regarded  the  prerogatives 
of  purveyance  and  pre-emption,  which  savoured  of  obsolete  man- 
ners, were  hateful  to  the  nation,  and  could  not  have  been  restored 
in  their  integrity  with  safety  to  a  newly  re-established  throne. 
And  the  advantages  of  the  Act,  even  in  this  respect,  were  im- 
paired by  a  statute  passed  sliortly  afterwards  (13th  Car.  II.  c.  8), 
entitled  "  An  Act  for  providing  necessary  carriages  for  his  Ma- 
jesty in  his  royal  progresses  and  removals."  It  recites  that  the 
Act  abolishing  Purveyance  "may  prove  very  prejudicial  and 
inconvenient  to  the  King's  Majesty  on  his  royal  progresses  upon 
his  necessary  occasions  to  several  parts  of  this  realm,  in  case 
any  person  or  persons  shall  obstinately  refuse  voluntarily  to  pro- 
vide sufiicient  carriages  for  royal  service  at  ordinary  and  usual 
rates  for  such  carriages  as  are  paid  by  others  of  his  subjects  in 
such  places."  The  enacting  clauses  of  the  Act  extend  to 
diet  for  his  Majesty's  servants,  to  horse-meat,  to  lodging  and 
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stable-room,  which  are  to  be  furnished,  under  penalties,  accord- 
ing to  rates  to  be  settled  by  two  Justices  of  the  Peace  ^." 

Burke  has  exhibited,  in  his  speech  on  economical  reform, 
how  various  offices  connected  with  purveyance  and  the  like  pre- 
rogative exactions  survived  for  several  reigns  the  extinction  of 
the  prerogatives  tmder  which  they  were  created,  and  were  re- 
tained for  the  purposes  of  influence  and  corruption ;  and  thus 
the  abolition  of  Purveyance  did  not,  in  the  reign  of  Charles  II., 
or  long  afterwards,  operate  to  the  extinguishment  of  its  evil 
consequences  to  the  Constitution. 

IIL     Statutory  Penalties. 

A  considerable  portion  of  property  was  wrung  from  the  Sub- 
ject in  the  reign  of  Charles  II.,  by  means  of  Statutory  Penalties, 
The  personal  interest  which  our  Sovereigns  had,  prior  to  the 
reign  of  George  III.,  in  all  kinds  of  penalties  was  a  formidable 
impediment  to  the  repeal  or  modification  of  any  statute  whereby 
they  were  imposed ;  so  that  not  only  were  penalties  maintained 
which,  in  process  of  time,  might  appear  unreasonable,  but  they 
had  a  conservative  influence  on  enactments  that,  independently 
of  the  severity  with  which  they  were  enforced,  were  politically 
inexpedient.  The  improvement  in  our  laws  had  a  formidable 
impediment  in  the  purse  of  the  King. 

The  penalties  for  Recusancy,  and  those  imposed  by  the  sta- 
tutes against  Nonconformists  in  the  reign  of  Charles  II.  have 
been  above  noticed:  it  may  be  further  observed  that,  in  a  debate 

*  The  abolition  of  the  feudal  tenures  and  of  purveyance  are  bewailed  by  Fabian 
Phillipps,  in  tracts  entitled  Ligeantia  lugens,  and  Tenenda  non  Tollenda,  and  On 
the  antiquity,  legality,  reason,  duty,  and  necessity  of  Purveyance  and  Pre- 
empti&n.  See  further  concerning  Purveyance,  the  Author's  Fortesene,  1 35  n,  and 
on  Knight's  Service,  169 »,  Guardianship  in  Chivalry,  16371.  See  also  Mr  Bray's 
Account  of  the  Office  of  Purveyor,  Archad.  Ant.  Soc.  Vol,  vril.  ;  for  a  lively 
description  of  the  King's  purveyor  and  of  his  functions,  on  "sallying  forth  from 
under  a  Gothic  portcullis  to  purchase  provision  with  power  and  prerogative  instead 
of  money,  and  to  bring  home  the  plunder  of  a  hundred  markets,  and  all  that  could 
be  seized  from  a  flying  and  hiding  country,"  see  Burke's  Speech  on  Economical 
Reform. 
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on  the  Conventicle  Act,  Waller  remarked,  with  reference  to  the 
clause,  whereby,  if  one  of  a  congregation  was  too  poor  to  pay 
his  fine,  it  should  be  made  up  by  the  rest,  "  this  Bill  looks  more 
like  a  levying  of  money  than  a  punishment,  one  must  pay  be- 
cause another  is  poor."  • 

The  punishment  of  Frcemumre  consisted  of  a  total  forfeiture 
of  goods  and  chattels,  and  of  imprisonment  during  the  King's 
pleasure ;  it  was  applicable,  in  the  reign  of  Charles  II.,  to  a  great 
number  of  offences  relative  to  correspondence  with  the  See  of 
Rome,  and  also  to  a  refusal  to  take  the  oath  of  allegiance  pre- 
scribed by  a  statute  of  James  I.,  as  many  Quakers  experienced. 
So  concise,  and  at  the  same  time  comprehensive,  and,  to  the 
public,  so  unintelligible  a  name  as  that  of  Prremunire,  suggested 
the  idea  of  imposing  the  punishment  of  Prcemunire  for  offences 
which  had  no  relevancy  to  the  triple  Crown  of  Rome.  This 
device  was  practised  three  times  in  the  reign  of  Charles  II.  (12 
Car.  II.  c.  24,  13  Car.  II.  c,  1,  31  Car.  II.  c.  2) ;  and  the  hint 
was  not  lost  on  succeeding  reigns,  but  was  resorted  to  even  in 
that  of  George  III. 

Blackstone  eulogizes  the  legislation  of  the  reign  of  Charles 
II.  on  account  of  "wholesome  laws  for  the  benefit  of  Navi- 
gation and  the  improvement  of  foreign  commerce."  It  may 
be  thought  that  most  of  these  laws  operated  as  an  arbitrary 
infringement  on  liberty  of  property,  from  mistaken  views  of 
political  economy,  not  without  regard,  often  a  paramount  regard, 
to  fiscal  exactions.  The  great  Navigation  Act,  borrowed  from 
one  of  the  like  tenor  passed  during  the  Commonwealth,  if  it 
possessed  any  temporary  expediency,  has  not  been  regarded  by 
posterity  as  a  permanently  wholesome  Act.  Still  more  exception- 
able was  the  entire  prohibition  of  trade  with  France  from  1678, 
till  the  end  of  the  reign :  nor  will  a  recital  contained  in  the  Act 
passed  for  that  purpose  (29th  and  30th  Car.  II.  c.  1,  s.  60)  be 
assented  to  in  the  present  day,  that  "it  had  been  by  long 
experience  found  that  the  importing  of  French  wines,  brandy. 
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linen,  silk,  salt,  paper,  and  other  commodities  of  the  growth  pro- 
duct or  manufacture  of  the  territories  of  the  French  King  had 
much  exhausted  the  treasure  of  this  nation,  lessened  the  value  of 
the  native  commodities  and  manufactures  thereof,  and  caused  great 
detriment  to  the  Kingdom  in  general;"  the  Act  abounded  with 
forfeitures  of  ^hips  and  goods,  besides  pecuniary  penalties.  Charles 
II.,  in  imitation  of  Cromwell,  granted  a  charter  of  exclusive  trade 
with  new  and  arbitrary  powers,  to  the  East  India  Company. 
Contrary  to  all  antecedent  probability,  India  has  to  the  present 
day  been  admirably  governed  by  a  joint-stock  Corporation ;  but 
the  monopoly  of  trade,  and  various  powers  of  the  Company  con- 
ferred by  the  Charter  of  Charles  II.,  however  expedient  they 
may  have  been  in  the  infancy  of  oriental  commerce,  have 
vanished  before  a  policy  dictated  by  the  revolution  of  Time. 
It  may  be  doubted  whether  a  "  regard  to  the  improvement  of 
foreign  commerce,"  or  an  opportunity  for  a  lucrative  bargain, 
whereby  the  necessity  for  a  Parliament  might  be  staved  off,  and 
the  ways  and  means  of  vice  and  prodigality  be  supplied,  were 
the  stronger  motive  with  Charles  II.,  for  the  grant  of  exclusive 
trade  to  the  East  India  Company,  or  for  the  transfer  to  that 
Corporation  of  a  part  of  the  dower  of  Queen  Catharine,  the 
Island  of  Bombay,  "  to  be  held  by  them  in  free  and  common 
socage,  as  of  the  Manor  of  East  Greenwich,  at  the  annual  rent 
often  pounds." 

By  a  very  recent  Act  of  Queen  Victoria,  (20th  Vict.  c.  64), 
entitled  "An  Act  to  repeal  certain  Statutes  which  are  not  in 
use,"  a  hundred  and  eighteen  Statutes  that  had  lingered  in  the 
Statute  Book  were  repealed.  In  this  Index  Expurgatorius  we 
find  a  cloud  of  Confiscations  and  penalties  antecedent  to  the 
reign  of  Charles  II.,  which  would  appear  to  have  been  in  force 
in  1856,  and  had,  probably,  not  fallen  into  desuetude  two  hun- 
dred years  ago ;  howbeit  our  law,  does  not,  like  that  of  Scotland, 
make  distinctions  of  Statutes  obsolete,  half  obsolete,  and  in 
viridi  ohservantid.     The  recent  Act,  moreover,  repeals  among 
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sleeping  Statutes,  one  of  the  12tli  of  Charles  II.  ch.  32 :  "  An 
Act  against  exporting  wool,  wool-fells,  fuller's  earth,  or  any  kind 
of  scouring  earth;"  and  another  of  the  14tli  of  Charles  II.  c.  18: 
"  An  Act  against  exporting  of  sheep-wool,  wool-fells,  mostlings, 
shorlings,  yarn  made  of  wool,  wool-flocks,  fuller's  earth,  fulling 
clay,  and  tobacco  pipe-clay." 

Blackstone  adduces  as  an  example  of  one  of  the  most  useful 
Statutes  against  transporting  of  wool  or  sheep  out  of  the  King- 
dom, to  the  "  detriment  of  its  staple  manufacture,"  an  unrepealed 
Act  of  Elizabeth,  making  the  "  transportation  of  live  sheep,  or 
embarking  them  on  board  any  Ship,  for  the  first  offence  for-, 
feiture  of  goods,  and  imprisonment  for  a  year,  and,  that,  at  the 
end  of  the  year,  the  offender's  left  hand  be  cut  off  in  some 
public  market,  and  be  there  nailed  up  in  the  openest  place ;  the 
second  offence  is  felony,  and  punishable  with  death."  With  the 
like  erroneous  policy  were  passed,  in  the  reign  itself  of  Charles 
II.,  several  Acts  concerning  wool,  which  were  ordered  to  be  read 
in  Churches  and  at  the  Assizes  and  Quarter  sessions,  particularly 
burials  in  woollen,  whereby  a  penalty  was  imposed  for  burying 
"  any  corpse  in  any  shirt,  shift,  sheet,  or  shroud,  or  any  thing 
whatsoever  made  or  mingled  with  flax,  hemp,  silk,  hair,  gold  or 
silver,  or  in  any  thing  other  than  what  is  made  of  sheep's  wool 
only."  This  is  the  law  which  militated  with  the  ruling  passion 
and  last  infirmity  of  Pope's  Narcissa : 

Odious,  in  woollen  !  'twould  a  Saint  provoke  ! 
Were  the  last  words  that  poor  Narcissa  spoke. 

As  the  wool  manufacture  was  an  object  of  unreasonable  pre- 
dilection with  the  Legislature  of  Charles  II.,  so  was  tohacco  its 
abomination,  both  to  the  manifest  prejudice  of  the  Community, 
and  filling  of  the  royal  coffers.  It  appears  from  various  procla- 
mations, that  tobacco  had  been  extensively  cultivated  in  England: 
by  a  Statute  of  Charles  II.,  (22nd  and  23rd  Car.  II.)  power  is 
given  to  sheriffs  and  constables,  to  "  pluck  up,  bum,  consume, 
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tear  in  pieces,  and  utterly  destroy  all  tobacco-seed,  plant,  leaf 
planted,  sowed,  or  growing  in  any  field,  earth,  or  ground."  Any 
neglect  on  the  part  of  officers  is  punishable  with  a  penalty  of 
five  shillings  per  pole  of  all  tobacco  surreptitiously  planted. 

Pecuniary  penalties,  the  spawn  of  the  reign  of  Charles  II., 
flowed  from  prohibitions  of  the  importation  of  cattle,  or  of  cured 
meat  or  provisions  from  Ireland,  which  offences  were  declared 
by  the  Legislature  to  be  nuisances'^.  Retailers  of  coals  were 
obliged,  under  penalty,  to  sell  at  particular  rates.  It  was  penal 
to  buy  fat  cattle  in  Smithfield  and  to  sell  them  there  again ;  or 
for  one  butcher  to  sell  cattle  to  another  butcher ;  or  to  sell  leather 
in  a  house  or  shop  instead  of  bringing  it  into  fairs  and  markets. 
There  is  a  penalty  of  £100,  imposed  by  one  Act  of  Charles  II., 
for  importing  "bonelace,  catwork,  embroidery  fringe,  band- 
strings,  buttons,  or  needlework."  The  King  took  share  and 
share  alike  with  a  common  informer  of  the  treble  of  money 
borrowed  upon  usury ;  an  Act  of  the  reign  confirming  an  ordi- 
nance of  the  Commonwealth  for  the  reduction  of  the  legal  rate 
of  interest  to  six  per  cent.  The  King's  interest  in  the  penalty 
was,  perhaps,  a  cause  of  the  long  retention  of  the  Usury  Laws — 
of  as  much  effect  as  the  prohibition  of  Moses. 

The  penal  enactments  which  abounded  in  the  reign  of  Charles 
11.  may  be  viewed  not  merely  in  the  light  of  exacting  money 
from  the  People,  but,  also,  in  that  of  debarring  them  from 
the  legitimate  uses  of  property,  and  so  far  going  back  to  a  state 
antecedent  to  the  establishment  of  Society,  when  it  yet  wanted 
the  institution  of  property  as  a  spur  to  national  industry  and  im- 
provement. The  Subject,  in  the  reign  of  Charles  II.,  was  in  a 
like  condition  with  regard  to  the  enjoyment  of  property,  as  that 
in  which,  according  to  the  opinions  of  the  Stoics,  every  person 
not    imbued   with  their  philosophy    was  placed,    viz.  that  of 

1  See  an  interesting  account  of  the  debates  on  these  Bills  in  Lord  Campbell's 
Life  of  Clarendon.  It  was  said  in  the  House  of  Lords  that  no  one  could  oppose 
these  Bills  who  had  not  an  "Irish  estate,  or  an  Irish  understanding." 
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committing  some   fault  whenever   they  put   forward  a  finger. 
"DIgitum  exsere,  peccas." 

IV.     Crown  Rights  in  Property. 

The  Domains  of  the  Crown  and  its  casual  revenues  were 
originally  regarded  as  allotted  to  the  Sovereign  for  public  use ; 
a  maintenance  for  the  establishments  of  peace  and  war,  as  well 
as  for  palaces,  progresses,  and  largesses.  In  process  of  time, 
Supplies,  under  a  variety  of  appellations,  became  indispensable 
for  meeting  the  exigencies  of  the  State,  owing  to  the  diminution 
of  ancient  revenues,  and  the  accumulation  and  augmentation  of 
modem  wants.  Afterwards,  the  Supplies  came  to  be  considered 
as  the  appropriate  fund  for  defraying  the  general  expences  of  the 
nation ;  the  royal  domains  and  casual  revenues  being  treated  as 
the  peculium  of  the  Sovereign  in  the  capacity  of  proprietor. 

It  is  obvious,  that,  in  whatever  way,  or  to  whatever  extent, 
the  ancient  revenue  of  the  Crown  may  have  been  squandered, 
it  is  sound  policy,  under  a  monarchical  government,  to  keep  open 
the  purses  of  the  Community  for  an  ample  and  continual  support 
of  the  Royal  Dignity;  but  Blackstone's  argument  of  a  quid 
pro  quo  in  the  case  may  appear  untenable,  when  he  writes — 
"  The  public  patrimony,  having,  by  improvident  management, 
got  into  the  hands  of  private  Subjects,  it  is  but  reasonable  that 
private  contributions  should  supply  the  public  service."  This 
is  to  say,  in  other  words,  that  inasmuch  as  Charles  II.  did  not 
with  his  own  teeth  eat  up  the  royal  revenue  received  for  per- 
petual public  uses,  but  fed  his  mistresses  and  bastards  with  it, 
the  present  generation  ought,  in  reason,  to  make  compensation  for 
what  they  vicariously  enjoy  by  the  mouths  of  the  progenies  of 
those  mistresses  and  bastards.  The  question,  which  was  illumi- 
nated by  the  pen  of  Junius,  whether  the  timber  in  Whittlebuiy 
Forest  was  available  for  the  navy,  or  was  the  property  of  the 
Duke  of  Grafton,  turned  on  the  construction  of  a  grant  of  Charles 
II.  to  one  of  liis  bastards  by  an  adulteress. 
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The  Resumption  of  Crown-lands  was,  in  the  reign  of  Charles  II., 
in  1678,  made  the  subject  of  a  motion  in  the  House  of  Commons ;  a 
kind  of  measure,  for  which,  in  ancient  times,  there  had  been  thirty- 
Acts  of  Parliament ;  but,  as  the  Parliamentary  History  relates, 
"  on  a  division,  the  Resumption  was  laid  aside."  The  particulars 
of  the  debate  on  the  subject  are  curious, — It  was  argued  that 
to  resume  Crown-lands  granted  since  the  1st  of  James  would 
"  make  an  earthquake ;"  the  Crown-lands,  at  the  Restoration, 
were  stated  to  have  been  of  the  value  of  £150,000  per  annum. 
It  was  said,  that  there  was  always  a  distinction  between  the 
ancient  patrimony  of  the  Crown,  and  escheats,  which  were  a 
casual  revenue  that  the  King  had  to  give  for  reward  of  ser- 
vices. It  appeared  that  the  largest  grants  in  the  reign  of  Charles 
II.  had  been  made  to  the  Duke  of  Albermarle,  and  to  the  Earl 
of  Sandwich,  as  it  was  said,  "  for  his  early  repentance."  On 
its  being  alleged  that  a  Member  of  the  House,  Sir  Charles 
Herbert,  was  a  large  grantee,  he  stated  that  the  King  had 
granted  him  four  manors  of  £400  per  annum  each,  "Not  a 
farthing  of  profit  to  me,  as  long  as  the  Queen  lives.  I  desired 
only  a  mark  of  my  service,  that  is  all." 

In  the  reign  of  Charles  II.  it  became  a  practice  to  make 
Supplies  themselves  part  of  the  Crown's  hereditary  revenue,  as 
in  the  instances  of  the  Excise,  Wine-licenses,  and  the  Post 
Office,  which  included  the  exclusive  right  of  letting  post-horses 
for  hire ;  besides  tonnage  and  poundage,  of  which  the  King  was 
made  occupant  for  life.  It  appears  from  the  recitals  of  a  statute 
(22nd  and  23rd  Car.  II.  c.  6)  that  the  duty  from  wine-licenses, 
which  had  been  settled  on  the  Duke  of  York  by  statute,  had 
been  purchased  by  the  King  for  £24,000  per  annum  to  the 
Duke  and  his  heirs  male,  which  bargain  was  confirmed  by  Parlia- 
ment. Whilst  the  wine-licenses  were  in  the  Duke's  hands,  the 
demolition  of  brothels  by  the  Apprentices  occurred,  by  which, 
as  the  Duke  complained,  two  brothel-keepers  had  their  houses 
pulled  down,  who  paid  him  each  £15  a  year  for  their  wine-licenses. 
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In  the  great  case  of  the  Bankers,  which  long  engaged  the  atten- 
tion of  the  King's  Bench,  the  Exchequer  Chamber,  and  the 
Parliament,  subsequently  to  the  Revolution,  it  was  ultimately 
decided  that  grants  of  Charles  II.  out  of  the  hereditary  excise 
were  binding  on  the  Crown  in  the  time  of  William  III. :  these 
grants  were  in  the  nature  of  charges  on  posterity,  by  way  of  resti- 
tution, for  the  King's  literal  adoption  of  a  suggestion  of  Falstaff 
to  Prince  Henry,  "  The  first  thing  you  do,  rob  ma  the  Exche- 
quer!" So  Parliament,  in  its  last  Session,  was  occupied  about 
transferring  to  the  Consolidated  Fund  a  grant  of  Charles  II.  out 
of  the  hereditary  excise  to  the  Earl  of  Bath  and  his  heirs,  and 
one  to  the  Duke  of  Grafton  and  his  heirs  out  of  the  revenue  of 
the  Post  Office  1. 

The  practice  of  annexing  to  the  pecuUum  of  the  Sovereign 
the  proceeds  of  any  tax  was  fraught  with  mischief,  inasmuch  as 
it  proved  a  perpetual  obstacle  to  reductions,  or  improvements  of 
any  kind  which  time  and  experience  might  dictate.  Thus,  when, 
in  order  to  facilitate  the  communication  of  one  part  of  the  metro- 
polis with  another,  an  enterprising  citizen  had  set  up  a  penny  post, 
it  was  adjudged  an  infraction  of  the  Duke  of  York's  monopoly. 
Like  other  hereditary  revenue,  taxes  settled  on  the  Crown  have 
been  squandered  by  our  Sovereigns,  especially  those  who  have 
had  no  legitimate  children,  or  who  may  have  been.at  enmity  with 
their  presumptive  successors,  or  whose  habits  may  have  been 
prodigal,  or  their  government  corrupt,  or  who  may  have  been 
avaricious  of  fame  for  bountiful  piety.     All  revenue  which  could 


^  The  modem  statutes  by  which  the  Queen's  revenue  is  regulated  will  be  found 
in  Bowyer'^s  Commentaries,  Ch.  XIII.  and  XIV.  The  principal  heads  of  the  ordi- 
nary royal  revenue  in  the  reign  of  Charles  II.  were  the  Excise,  the  Customs,  and 
Chimney  or  Hearth-money,  To  these  are  to  be  added  the  Post-office  (settled  on  the 
Duke  of  York),  the  royal  domains,  the  Duchies,  forfeitures,  fines,  firstfruits,  and 
tenths.  Whatever  the  King  could  save  by  retrenching  the  expenditure  of  the 
pubUc  departments,  was  an  addition  to  his  privy  purse.  Mr  Macaulay  estimates 
the  annual  revenue  of  Charles  II.  at  £1,400,000,  independently,  it  is  presumed, 
of  Supplies,  and  Clandestinities. 
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he  regarded  as  the  Crown's  pecuUum  was,  a  priori,  likely  to  be 
reduced  to  annihilation,  as  it  would,  in  fact,  have  been  reduced 
had  not  a  threadbare  remnant  of  it  been  saved  by  a  statute  of 
Anne.  It  was  not,  however,  until  the  disannexation  of  the  ancient 
and  the  casual  revenues  of  the  Crown  from  the  Civil  List,  in  the 
reign  of  George  III.,  that  the  rights  of  the  Sovereign  in  these 
species  of  property  ceased  to  be  detrimental  to  the  rights  and 
interests  of  the  Subject. 

Not  only  was  the  expense  of  the  public  establishments  of 
peace  and  war,  in  the  reign  of  Charles  II.,  cast  almost  exclu- 
sively on  the  Supplies ;  but  this  drain  on  the  Subject's  purse 
was  largely  augmented  by  means  of  (above  mentioned)  misafppro- 
priattons,  and  the  practices  oi  farming  and  of  anticipating  the 
Public  Revenue.  Mr  Macaulay  observes  of  the  farm  of  hearth- 
money,  that,  in  consequence  of  it,  "  The  Treasury  was  obliged 
to  connive  at  outrages  and  exactions,  such  as  have,  in  every  age, 
made  the  name  of  Publican  a  proverb  for  all  that  is  hateful." 
With  regard  to  anticipations,  they  were  the  subject  of  frequent 
complaints  and  resolutions  in  Parliament  during  the  reign  of 
Charles  II.  On  one  occasion  the  King  asked  for  a  Supply  ex- 
pressly to  discharge  anticipations  before  the  anticipated  taxes 
had  been  granted.  It  appeared  from  a  paper  of  the  Lord  Trea- 
surer in  1675,  that  a  revenue  of  £1,358,000  was  clogged  with 
anticipations  to  the  amount  of  £866,954.  The  King,  in  an 
answer  to  an  Address  of  the  Commons  against  anticipations  of 
the  Customs,  replied  that  "  whatsoever  he  had  been  before,  he 
would  henceforward  be  a  very  good  husband."  The  interest 
on  anticipations,  and  that  on  the  Goldsmiths'  money  seized  in 
the  Exchequer  (which  used  to  be  paid  until  the  dissolution  of  the 
Oxford  Parliament),  may,  perhaps,  be  considered  the  origin  of 
our  national  debt  more  correctly  than  the  policy  of  government 
consequent  on  the  Revolution.  Mr  Macaulay  contends  that 
William  III.  introduced  a  practice  not  of  contracting,  but  of 
paying  public  debts. 
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The  Forest  Laws  constituted  an  arbitrary  and  severe  Code, 
which,  in  the  reign  of  Charles  II.,  trenched  on  the  liberty  of 
the  Subject  with  regard  to  property.  Blackstone  mentions  the 
rigorous  proceedings  of  the  Forest  Courts  in  the  time  of  Charles 
I.,  and  passing  over,  without  notice,  the  remarkable  effect  of  the 
Commonwealth  in  purifying  public  law  from  time-honored  mal- 
usages,  he  observes  that,  after  the  Restoration,  a  Court  of  Justice- 
Seat  for  the  Forest  was  held  before  the  Earl  of  Oxioxdi  jyro  formd 
only ;  and  that,  since  the  Revolution  of  1688,  the  Forest  Laws 
have  fallen  into  total  disuse.  But  it  seems  clear  from  Roger 
North's  Life  of  Lord  Keeper  Guilford,  to  which  Blackstone 
refers,  that  the  Earl  of  Oxford's  Justice-Seat  was  not  pro  forma 
only,  but  that  the  Forest  Laws  were  the  source  of  considerable 
oppression  in  the  reign  of  Charles  II.  North  writes,  indeed, 
that  a  formal  Justice-Seat  of  the  Forests  was  proclaimed,  but 
he  adds  that  Judges  were  appointed  to  assist  the  Lord  Chief 
Justice  in  Eyre,  and  Counsel  for  the  King  were  declared,  who 
"  in  all  causes  in  which  the  King's  title  was  not  in  question, 
had  liberty  to  advise  and  plead;  so  good  money,  besides  a 
gratuity  and  riding  charges,  was  picked  up.  But  it  is  not  readily 
conceived  what  advantage  thence  came  by  gaining  an  idea  of  the 
ancient  law  in  the  immediate  practice  of  it.  The  Judges  were 
solemnly  received  by  the  Counties  as  on  a  Circuit,  and  thus  all  the 
forests  on  this  side  Trent  were  visited."  North  adds,  that  "  the 
subject-matter  is  unpopular,  and  the  Officers  of  the  Forest  are, 
on  one  side,  corrupt,  and  yield  to  all  abuses,  and,  on  the  other 
side,  oppress  and  extort  money  of  all  they  can,  and,  as  if  that 
were  the  end  of  their  institution,  mind  nothing  else\"  An  Act 
of  Charles  II.  respecting  Game  contains  a  saving  of  the  ^^  forest 
laws,  rights,  powers,  royalties  and  prerogatives." 


■^  Hie  extant  Placita  of  the  Forests  reach  from  the  roth  John,  1208,  to  37th 
Car.  II.  1685.  The  Courts  of  the  Forest  had  criminal  ae  well  as  civil  jurisdiction, 
particularly  of  the  forestal  offences  of  dog-draw,  stable-stand,  back-hear,  and  bloody- 
hand. 
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Qualifications  with  respect  to  game,  dogs,  and  guns,  are 
imposed  by  a  statute  of  Charles  II.,  which,  within  memory, 
liave  given  place  to  a  more  liberal  policy  founded  on  the  posses- 
sion of  the  soil  wherein  game  is  hunted  or  shot.  No  longer  can 
the  Sovereign,  by  conferring  of  rank,  give  a  qualification  for 
the  killing  of  game  denied  to  the  occupier,  as  such,  of  the  land 
wherein  it  is  reared,  and  the  fruits  of  which  it  consumes. 

Royal  Mines  afforded,  in  the  reign  of  Charles  II.,  a  remark- 
able instance  of  a  prerogative  interest  in  the  lands  of  the  Subject. 
By  the  Common  Law,  if  gold  or  silver  were  found  in  mines  of 
baser  metal,  it  belonged  to  the  Sovereign.  According  to  an 
argument  of  the  Solicitor-General  of  Queen  Elizabeth,  "  The 
Common  Law,  which  is  founded  upon  reason,  appropriates  every- 
tliing  to  persons  whom  it  best  suits,  as  common  and  trivial 
things  to  the  common  people,  things  of  more  worth  to  persons 
of  a  higher  and  superior  class,  and  things  most  excellent  to 
those  persons  who  excel  all  others ;  and,  because  gold  and  silver 
are  the  most  excellent  things  which  the  soil  contains,  the  law 
has  appointed  them  (as,  in  reason,  it  ought)  to  the  person  that 
is  most  excellent,  which  is  the  Queen."  According  to  the 
stronger  current  of  authorities,  when  gold  or  silver  was  found  in 
a  mine  of  inferior  metal,  the  whole  mine  belonged  to  the  So- 
vereign as  a  royal  mine,  conformably  with  the  legal  maxim, 
Omne  majxis  traliit  ad  se  minus  dignum.  Some  lawyers,  how- 
ever, of  freethinking  opinions  went  the  length  of  contending, 
that  the  maxim  only  applied  if  the  value  of  the  precious  metal 
exceeded  that  of  the  base  metal.  Blackstone,  in  a  place  in 
which  he  had  the  eulogy  of  another  King  than  Charles  II.  in 
hand,  pays  a  compliment  to  the  reign  of  William  III.,  for  an  Act 
which  was  passed  in  it  for  commuting  the  prerogative  in  mines 
to  a  right  of  purchasing  at  a  stipulated  price,  and  thereby  re- 
lieving owners  of  mines  from  being  discouraged  from  working 
them,  through  fear  of  their  being  claimed  by  the  Sovereign  as 
royal. 
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Inquests  of  Office  are  a  mode  of  giving  the  Sovereign  a  pre- 
liminary title  to  property  in  various  cases ;  they  are  held,  before 
an  Officer  or  Commissioners  appointed  by  the  Crown,  by  a  Jury 
summoned  by  the  Sheriff.  On  the  great  question  determined 
in  the  reign  of  Charles  II.  concerning  the  immunity  of  Juries 
for  their  verdicts,  Hale  writes,  that  Juries  had  often  been 
punished  for  their  verdicts  in  the  Court  of  Exchequer  and  Court 
of  Wards.  Chief  Justice  Vaughan,  in  his  memorable  decision 
in  Bushell's  case,  thus  very  unsatisfactorily  confesses  and  avoids 
the  precedents  referred  to  by  Hale.  He  says,  "  An  Inquest  of 
Office  for  the  King  is,  in  many  cases,  as  necessary  as  an  entry 
for  a  common  person,  without  which  he  can  never  come  by  or 
try  his  right,  nor  can  the  King,  without  an  Office,  know  whether 
he  hath  right  to  a  ward,  a  mortmain,  or  the  like ;  and,  as  it  is 
an  injury  to  hinder  a  man  from  his  entry  whereby  his  right  may 
be  tried,  so  it  is  not  to  find  an  Office  for  the  King,  whereby 
his  right  may  be  tried,  which  concludes  no  man,  but  enables 
the  King  to  a  trial  of  his  right,  and,  in  truth,  is  only  a  finding 
of  matter  of  fact,  and  no  more.  Therefore,  perhaps,  it  may  be 
an  offence,  as  of  a  witness  refusing  his  testimony,  not  to  find  an 
Office  for  the  King."  To  such  despicable  sophistry  was  one  of 
the  most  distinguished  Judges  of  the  reign  of  Charles  II.  driven, 
in  order  to  reconcile  a  righteous  judgment  with  an  iniquitous 
•usage. 

A  maxim  of  the  law.  Nullum  Tempus  occurrit  Begi,  was 
applicable  to  an  inconvenient  extent  in  the  reign  of  Charles  II. 
An  example  of  an  advantage  taken  of  a  flaw  in  a  patent  occurred 
in  the  case  of  Seth  Ward,  Bishop  of  Salisbury :  he  had  held 
the  office  of  Chancellor  of  the  Order  of  the  Garter  for  upwards 
of  twenty  years ;  but,  in  the  last  year  of  the  reign  of  Charles  II., 
when  the  King  was  looking  around  him  for  revenue  without  Par- 
liaments, a  courtier  discovered  that  the  Bishop's  patent,  though  it 
had  the  King's  seal  and  signature,  had,  by  neglect,  not  been 
sealed  with  the  seal  of  the  Order  of  the  Garter :  whereupon  the 
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King  made  the  Bishop  refund  every  penny  he  had  received  for 
fees  in  a  long  course  of  years,  and  transferred  the  money,  with- 
out scruple,  to  his  private  purse.  It  was  said  of  the  Statutes 
of  Limitation  by  Lord  Plunket,  that  "  when  Time  comes  with 
his  scythe,  in  one  hand,  to  mow  down  the  muniments  of  our 
rights,  the  Legislature  has  placed  an  hour-glass  in  his  other 
hand,  by  which  he  metes  out  incessantly  those  portions  of  dura- 
tion which  render  needless  the  evidences  he  has  swept  away." 
Time,  however,  in  the  reign  of  Charles  II.,  was  deprived  of  his 
hour-glass,  and  confined  to  the  use  only  of  his  scytlie,  in  favour  of 
royalty:  he  has  resumed  it  permanently,  and  without  distinction 
of  persons,  in  consequence  of  the  Nullum  Tempus  Act  of  George 
III.  The  Act  was  made  prospective  as  well  as  retrospective, 
against  the  opposition  of  Ministry,  by  a  majority  of  205  to  124. 
It  was  passed  on  the  "  spur  of  an  occasion,"  upon  the  govern- 
ment availing  themselves  of  a  defect  in  a  grant  made  to  the 
Duke  of  Portland  by  William  III. 

It  is  stated  by  Mr  Hallam  that,  in  the  reign  of  Charles  II., 
there  was  "  an  entire  cessation  of  impositions  of  money  without 
consent  of  Parliament.^  ^  It  may,  however,  appear  to  be  a  quali- 
fication of  this  statement,  that  the  House  of  Commons,  in  1673, 
in  an  Address  to  the  King  on  the  subject  of  Grievances, 
petition  "  that  the  imposition  of  twelve  pence  per  chaldron  on 
coals,  for  the  providing  of  convoys,  by  virtue  of  an  Order  of 
Council,  dated  the  15th  of  May,  1672,  may  be  recalled,  and  all 
bonds  taken  by  virtue  thereof  cancelled ;"  and  in  a  debate  of  the 
same  Session  about  a  postponement  of  the  engrossing  of  a  Money 
Bill,  four  members  complain  of  impositions  without  authority  of 
law.  Andrew  Marvell,  in  a  letter  to  the  Mayor  of  Hull,  in  the 
year  1675,  mentions  a  Bill  that  was  read  a  second  time  and 
refen-ed  to  a  committee  after  "  mature  debate,"  for  making  it 
treason  to  raise  money  on  behalf  of  the  King  otherwise  than 
by  Act  of  Parliament.  It  may  be  thought  that  the  law  as  it 
was  unequivocally  established  by  the  Petition  of  Right  was 
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diametrically  opposed  to  prerogative  taxation;  but  it  has  been 
seen  that  much  mystification  prevailed,  in  the  reign  of  Charles 
II.,  relative  to  arbitrary  Proclamations,  especially  in  matters 
connected  with  the  Ports.  The  Bill  of  Rights  which  is,  in  its 
objects,  retrospective  of  the  abuses  of  government  in  the  reigns 
of  Charles  II.  and  James  II.,  contains  what  may  be  presumed 
to  have  been  no  idle  provision,  that  "  the  levying  of  money  for 
or  to  the  use  of  the  Crown,  by  pretence  of  prerogative,  without 
grant  of  Parliament,  for  longer  time  or  in  any  other  manner 
than  the  same  is  or  shall  be  granted,  is  illegal." 

Courtiers  and  persons  holding  government  offices  were,  in  the 
reign  of  Charles  II.,  liable  to  contribute  to  the  King's  wants,  for 
which,  probably,  it  was  understood  that  they  received  compen- 
sation in  the  numerous  gratuities  paid  for  subordinate  places, 
and  other  fruits  of  reflected  favor.  Pepys  writes,  in  1667,  "  Sir 
W.  Coventry  did  single  out  Sir  W.  Penn  and  me,  and  desired 
us  to  lend  the  King  some  money  out  of  the  prizes  we  have  taken 
by  Hogg."  He  adds,  probably  in  consequence  of  this  loan 
hanging  over  his  head,  "  My  wife  mighty  pressing  for  a  new 
pair  of  cuff's,  which  I  am  against  the  laying  of  money  out  upon 
yet,  which  makes  her  angry."  In  the  same  year,  Pepys  makes 
mention  of  loans  from  £1000  to  £5  upon  some  Act  of  Parlia- 
ment. He  says  "  Upon  the  whole  I  do  think  to  lend,  since  I 
must  lend,  £300 ;  though,  God  knows !  it  is  much  against  my 
will  to  lend  my  money."  Pepys  thus  relates  a  custom  in  the 
xeign  of  Charles  II.  of  New  Year's  Gifts  to  the  King :  "  I  had 
been  early  this  morning  to  the  Jewel  Office  to  choose  a  piece  of 
plate  for  my  Lord  Sandwich  in  return  of  his  offering  to  the 
King  (which,  it  seems,  is  usual  at  this  time  of  year,  and  an  Earl 
gives  twenty  pieces  of  gold  in  a  purse  to  the  King).  I  chose 
a  gilt  tankard,  weighing  thirty-one  ounces  and  a  half,  and  he  is 
allowed  thirty;  so  I  paid  12s.  for  the  ounce  and  a  half  over 
what  he  was  to  have :  but  strange  it  was  for  me  to  see  what  a 
company  of  small  fees  I  was  called  upon  by  a  great  many  to 
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pay ;  which,  I  perceive,  is  the  manner  that  courtiers  do  get  their 
estates." 

The  most  recent  triumph  of  the  Subject's  right  in  respect  of 
Property,  is  the  famous  decision  by  Lord  Camden,  in  1763,  that 
a  warrant  to  search  for  and  seize  the  papers  of  the  accused,  upon 
a  charge  for  a  seditious  libel,  is  illegal.  In  1766,  the  House  of 
Commons  resolved,  that  "  the  seizing  or  taking  away  the  papers 
of  the  author,  printer  or  publisher  of  a  libel,  or  the  supposed 
author,  printer  or  publisher  of  a  libel,  is  illegal."  Of  this  Keso- 
lution  Mr  Burke,  in  his  "  Short  Account  of  a  late  Short  Admi- 
nistration," observes,  "  The  lawful  security  of  business  and 
friendship  were  rendered  inviolable,  by  the  Resolution  for  con- 
demning the  seizure  of  papers.'^ 


y 


CHAPTER  VIII. 


LIBERTY  OF  THE   PRESS. 


THE  Liberty  of  the  Press,  described  by  Milton  as  a  liberty  of 
"  knowing,  tittering,  and  arguing  freely  according  to  con- 
science," depends,  first,  on  a  freedom  from  Censorsliip,  or  a 
Licenser;  and,  secondly,  on  an  exemption  from  penalties  on 
account  of  publishing  sentiments  on  public  affairs,  apart  from 
licentiousness  and  scurrility,  whether  such  publications  require 
an  Imprimatur  or  not.  In  both  these  respects  the  history  of  the 
English  Press  has  been  eventful ;  it  is  proposed  to  treat,  I.  Of 
Censorship,  and  II.  Of  Penalties  for  Writings. 

I.      Censorship. 

"  Truth  and  understanding,"  writes  Milton,  "  are  not  such 
wares  as  to  be  monopolized  and  traded  in  by  tickets  and  statutes 
and  standards.  We  must  not  think  to  make  a  staple  commodity 
of  all  the  knowledge  in  the  land,  to  mark  and  license  it  like  our 
broad  cloths  and  our  woolpacks.  What  is  it  but  a  servitude, 
like  that  imposed  by  the  Philistines ^  not  to  be  allowed  the 
sharpening  of  our  own  axes  and  coulters,  but  we  must  repair 
from  all  quarters  of  the  land  to  a  Licensing  Forge?" 

The  original  institution  of  a  Licenser  of  the  Press  is  usu- 
ally attributed  to  the  Popes,  or,  as  Milton  writes,  that  the  last 

I  Sam.  ch.  xiii. 
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invention  of  the  Popes  for  the  subjugation  of  the  Press  was  to 
"ordain  that  no  book  should  be  printed  (as  if  St  Peter  had 
bequeathed  them  the  keys  of  the  Press  as  well  as  of  Paradise) 
unless  it  were  approved  and  licensed  under  the  hands  of  two  or 
three  gluttonous  friars."  He  observes  that  "  the  foi-m  of  an  Im- 
primatur was  so  apishly  Romanizing  as  still  to  be  set  down  in 
Latin,  because  no  vulgar  tongue  was  worthy  to  express  the  pure 
conceit  of  it."  The  term  Imprimatur  was  sometimes  used  after  the 
Restoration,  as  in  the  instance  of  a  well-known  work  ushered 
into  the  world  by  the  midwifery  of  well-known  Licensers. 

Imprimatur. 

Liber  cui  titulus  est  Origines  Juridicales,  Authore  Gulielmo 

Dugdale. 

Orl.  Beidgman. 

24  Mail,  Matthew  Hale. 

1666. 

The  art  of  printing  had  not  long  been  introduced  into  this 
country  before  it  became  the  policy  of  the  Government  to  crush 
in  the  embryo  whatever  opinions  were  not  in  accordance  with  its 
views.  In  the  reigns  of  the  Tudors  and  of  the  first  two  Stuart 
Kings,  the  Star  Chamber,  whose  cruel  sentences,  as  Clarendon 
represents,  were  suspended  like  a  meteor  over  the  nation,  ren- 
dered it  an  enterprise  of  extreme  peril  to  publish  anything 
which  had  not  obtained  the  previous  sanction  of  a  Licenser. 

After  the  Star  Chamber  had  been  abolished,  Milton,  in  the 
most  eloquent  defence  of  unlicensed  printing  ever  written,  his 
Areopagitica,  ineffectually  attempted  to  stay  an  Ordinance  im- 
posing a  censorship  on  the  press,  which  was  passed  by  the 
professed  champions  of  liberty.  Milton  denounced  the  new  cen- 
sorship as  a  "  second  tyranny  over  learning,  putting  it  out  of 
controversy  that  Bishops  were  abrogated  to  make  room  for 
Presbyters  to  enter  into  their  seats  under  another  name ;  whilst 
the  Pastor  of  a  small  unlearned  parish  would,  on  the  sudden,  be 
exalted  Archbishop  over  a  large  diocese  of  books ;  this  was  not 
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to  put  down  prelacy ;  this  was  but  to  chop  episcopacy ;  this  was 
"but  to  translate  the  palace  Metropolitan  from  one  kind  of  domi- 
nion into  another ;  this  was  but  a  canonical  slight  of  commuting 
penance.  To  startle  at  a  mere  unlicensed  pamphlet,  argued  a 
degree  of  pusillanimity  unworthy  of  a  State  governed  by  justice 
and  fortitude,  or  a  Church  founded  upon  the  rock  of  faith  and 
true  knowledge." 

Milton  visited,  as  he  writes,  "  the  famous  Galileo,  grown  old, 
a  prisoner  to  the  Inquisition,  for  thinking  otherwise  in  Astro- 
nomy than  the  Franciscan  and  Dominican  Licensers  thought." 
It  is  a  tradition  that  his  own  Paradise  Lost  was  in  danger  of 
being  suppressed,  owing  to  a  suspicion,  on  the  part  of  the  Li- 
censer, of  sedition  lurking  under  the  following  simile : 

As  when  the  Sun,  new  ris'n, 
Looks  through  the  horizontal  misty  air 
Shorn  of  his  beams ;  or,  from  behind  the  moon, 
In  dim  eclipse,  disastrous  twilight  sheds 
On  half  the  nations,  and  with  fear  of  change 
Perplexes  monarchs. 

The  Licenser,  if  he  were  really  thus  lynx-eyed  in  his  censorship 
of  the  Paradise  Lost,  must  have  been  as  blind  as  a  beetle  in 
licensing  Milton's  Samson  Agonistes,  containing  unmistake- 
able  references  to  the  times,  and  exhibitions  of  Milton's  own 
political  feelings;  as,  for  example,  where  in  the  name  of 
Samson,  he  deplores  the  fate  of  those  champions  of  the  Com- 
monwealth 

Solemnly  elected, 
With  gifts  and  graces  eminently  adorned, 
To  some  great  work,  thy  glory, 
And  People's  safety,  which,  in  part,  they  effect. 
*         *         *         *         » 

Their  carcases 
To  dogs  and  fowls  a  prey,  or  else  captiVd, 
Or  to  th'  unjust  tribunals,  under  change  of  times. 
And  condemnation  of  th'  ungi-ateful  miiltitude. 
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Milton's  English  History  was  mutilated  by  the  shears  of  the 
Licenser,  particularly  certain  strictures  on  the  pride  and  rapacity 
of  the  Saxon  monks,  -which  were  suspected  of  conveying  a  covert 
satire  on  modem  Bishops.  Bishop  Burnet  informs  us  of  his  own 
republishing  a  work  of  Bishop  Bedell  that  had  been  dedicated 
to  Charles  I.,  when  the  Licenser,  L'Estrange,  insisted  on  several 
words  being  inserted  in  places  throughout  the  work,  and  on  the 
addition  of  a  marginal  note  of  his  own  composition,  for  the  pur- 
pose of  diluting  the  text. 

Li  the  reign  of  Charles  II.,  the  Press  was  subjected  to  cen- 
sorship by  a  statute  for  about  eighteen  years ;  after  which  period, 
by  the  expiration  of  that  law,  it  became,  for  about  six  years,  till 
the  end  of  the  reign,  statute-free.  Mr  Fox  considers  "  the  expi- 
ration of  the  Licensing  Act "  to  be  a  proof  that  the  reign  of 
Charles  II.  was  the  "  Era  of  good  laws."  But  this  reasoning 
is  not  satisfactory,  inasmuch  as  the  Licensing  Act  which  expired 
in  the  reign  of  Charles  II.  was  enacted  in  the  same  reign ;  the 
reign  was  three  times  as  long  under  the  slavery  of  its  own 
statute  as  it  was  exempt  from  it. 

In  the  year  of  the  Restoration  we  meet  with  an  Order  of 
Council  directing  the  Stationers'  Company  to  seize,  and  deliver 
to  a  Secretary  of  State  all  copies  of  Buchanan's  History  of 
Scotland,  as  being  "  very  pernicious  to  monarchy,  and  injurious 
to  his  Majesty's  blessed  progenitors."  In  1661  a  Licensing  Act 
was  brought  forward,  but  failed  of  being  passed,  owing  to  a 
dispute  between  the  Houses  concerning  the  residences  of  the 
Peers  being  searched  like  those  of  Commoners.     In  1662^  was 

^  Butler's  imprimatur  for  the  first  part  of  Hvdihras  bears  date  the  nth  of 
November,  1662,  signed  Birkenhead;  his  imprimatur  for  the  second  part,  the  5th  of 
November,  1663,  signed  by  Sir  Roger  L'Estrange.     In  the  British  Museum,  Bihl. 
Birch,  No.  4293,  is  the  following  injunction,  which  wouJd  seem  to  be  arbitrary  : 
"  Chables  R. 

"  Our  will  and  pleasure  is,  and  we  do  hereby  strictly  charge  and  command  that 
no  printer,  bookseller,  stationer,  or  other  person  whatever,  within  our  kingdom 
of  England  or  Ireland,  do  print,  reprint,  utter,  or  sell,  or  cause  to  be  printed, 
reprinted,  uttered,  or  sold,  a  book  or  poem  called  Hudibras,  or  any  part  thereof, 
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passed  one  of  tlie  most  stringent  Licensing  Acts  that  could  be 
devised  by  the  most  arbitrary  Government :  it  revived  the  odious 
offices  of  the  Licenser,  and  of  his  jackal,  the  Messenger  of  the 
Press. 

The  Licensing  Acts  of  Charles  II.  were,  indeed,  temporary, 
but  the  first  was  renewed  in  the  sixteenth,  and  again  in  the 
seventeenth  year  of  the  reign  of  Charles  XL  It  was  provided  by 
the  last  renewing  Act,  that  it  should  expire  at  the  end  of  the 
first  Session  of  the  next  Parliament;  a  provision  which,  at  the 
time,  may  have  been  thought  equivalent  to  that  of  the  next 
reign.  The  Parliament  which  made  the  last  renewal  was,  how- 
ever, unexpectedly  dissolved,  after  lasting  about  eighteen  years, 
in  January,  1679;  and  thus  the  Licensing  Act  has  been  con- 
sidered to  have  expired  at  the  dissolution  of  Charles's  Third 
Parliament,  on  the  26th  of  May,  1679^,  contemporaneously  with 
the  passing  of  the  Haheas  Corpus  Act. 

For  a  brief  period,  at  the  close  of  the  reign  of  Charles  II., 
the  Press  was,  indeed,  emancipated  from  the  Statute  Law^:  but 
it  was,  during  the  same  period,  fast  bound  in  the  fetters  of  the 
so-declared  Common  Law.  A  Eesolution  of  all  the  Judges  of 
England  concerning  the  control  of  the  Crown  over  the  Press  at 
Common  Law,  notwithstanding  the  expiration  of  the  Licensing 

•without  the  consent  or  approbation  of  Samuel  Boteler,  Esq.,  or  his  assignees,  as 
they  and  every  of  them  will  answer  the  contrary  at  their  perils.  Given  at  our 
Court  at  Whitehall,  the  tenth  day  of  September,  in  the  year  of  our  Lord  1677,  and 
in  the  29th  year  of  our  reign. 

"  By  his  Majesty's  command,         J.  Bikkenhead." 
The  first  edition  of  i}iQ  Paradise  Lost,  published  in  1667,  has  in  front,  "Licensed 
and  entered  according  to  order."     The  Samson  Agonistes  was  licensed  in  1670. 

1  Mr  Macaulay  writes,  that  the  26th  of  May,  1679,  ^^  a '"great  era  in  our 
history,"  because,  on  that  day,  the  Habeas  Corpus  Act  received  the  royal  assent, 
and,  "on  the  same  day,  the  Press  of  England  became,  for  a  short  time,  free."  In 
the  Parliamentary  History  the  first  session  of  the  third  Parliament  is  made  to  ter- 
minate on  the  13th  of  March,  1679,  ^7  ^  Prorogation  of  two  days  :  no  Bill,  how- 
ever, appears  to  have  been  past,  which,  according  to  most  authorities,  is  considered 
essential  to  a  Session. 

2  The  licensing  Act  was  renewed  by  James  II.,  and  the  era  in  our  history  of 
its  final  expiration  did  not  occur  till  the  end  of  the  Session  of  1693. 
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Act,  appeared  in  the  London  Gazette  of  May  5th,  1680,  in  these 
terms — "  This  day  the  Judges  made  their  report  to  his  Majesty 
in  Council,  in  pursuance  of  an  order  of  that  Board,  by  which 
they  unanimously  declare  that  his  Majesty  may,  by  law, 
prohibit  the  printing  and  publishing  of  all  news-books,  and 
pamphlets  of  news  whatsoever  not  licensed  by  his  Majesty's 
authority,  as  manifestly  tending  to  a  breach  of  the  peace,  and 
disturbance  of  the  kingdom.  Whereupon  his  Majesty  was 
pleased  to  direct  a  Proclamation  to  be  prepared  for  the  restrain- 
ing the  printing  of  news-books  and  pamphlets  of  news  without 
leave."  A  royal  Proclamation  to  that  effect  appeared  in  the 
London  Gazette  of  May  17th,  1680. 

Chief  Justice  Scroggs,  in  the  year  1680,  upon  the  trial  of 
Harris  for  publishing  a  book  called  "An  Appeal  from  the 
Country  to  the  City,"  notices  the  above  resolution  of  the  Judges 
in  the  following  terms — "  Because  my  brethren  shall  be  satisfied 
with  the  opinion  of  all  the  Judges  of  England  what  this  ofience 
is,  which  they  would  insinuate  as  if  the  mere  selling  of  books 
was  no  ofience;  it  is  not  long  since  that  all  the  Judges  of 
England  met  by  the  King's  commandment,  as  they  did  some 
time  before^:  and  they  both  times  declared  unanimously  of  all 
persons  that  do  write,  print,  or  sell  any  pamphlet  that  is  scan- 
dalous to  public  or  private  persons,  that  such  books  may  be 
seized  and  the  publishers  punished  by  law ;  and  that  all  books 
which  are  scandalous  to  the  government  may  be  seized,  and  all 
persons  so  ofiending  may  be  punished:  and,  further,  that  all 
writers  of  news,  though  not  scandalous,  seditious,  nor  reflective 
upon  the  government  or  state,  yet  if  they  are  writers  of  false 
news,  they  are  indictable  and  punishable  on  that  account."  In 
a  subsequent  trial,  in  July,  1680,  that  of  Carr,  for  publishing 

^  It  was  stated  by  one  of  the  speakers  in  the  debate  on  Scroggs's  impeachment, 
that  the  Judges  first  convened  to  declare  the  law  of  the  Press  after  the  expiration  of 
the  Licensing  Act,  differing  in  opinion,  some  of  them  were  displaced,  and  others 
were  appointed  in  their  room,  in  order  to  ensure  a  concurrence  in  the  resolution 
announced  in  the  Gazette. 
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"  The  weekly  packet  of  advice  from  Rome,  or  joco-serious  re- 
flections on  Popish  fopperies,"  Jefirejs,  in  his  capacity  of 
Recorder,  stated  that  "  All  the  Judges  of  England  having  been 
met  together,  to  learn  whether  any  person  whatsoever  may  ex- 
pose to  the  public  knowledge  any  matter  of  intelligence  or  any 
matter  whatsoever  that  concerns  the  public,  they  gave  it  In  as 
their  resolution,  that  no  person  whatsoever  could  expose  to  the 
public  knowledge  anything  that  concerned  the  affairs  of  the 
public,  without  license  from  the  King,  or  from  such  persons  as 
he  thought  fit  to  entrust  with  that  affair."  And,  in  the  same 
case,  Chief  Justice  Scroggs  gave  the  following  account  of  the 
extrajudicial  resolution  of  the  Judges  pronounced,  as  Lord  Coke 
would  have  said,  in  camera,  and  not  in  curia:  "  I  must  recite 
what  all  the  Judges  of  England  have  declared  under  their  hands. 
The  words,  1  remember,  are  these.  When,  by  the  King's  com- 
mand, we  were  to  give  in  our  opinion  what  was  to  be  done  In 
point  of  regulation  of  the  Press ;  we  did  all  subscribe  that  to 
print  or  publish  any  news-books  or  pamphlets  of  news  what- 
soever, is  illegal ;  that  it  is  a  manifest  intent  to  the  breach  of 
the  peace,  and  they  may  be  proceeded  against  by  law  for  an 
illegal  thing."  He  continued,  "  Suppose,  now,  that  this  thing 
is  not  scandalous,  what  then?  If  there  had  been  no  reflection 
in  this  book  at  all,  yet  it  is  illicit^,  and  the  Author  ought  to  be 
convicted  for  it.  And  that  it  is  for  a  public  notice  to  all  people, 
and  especially  printers  and  booksellers,  that  they  ought  to  print 
no  book  or  pamphlet  of  news  whatsoever,  without  authority. 
And  I  will  assure  you,  if  I  find  any  of  these  papers  inoffensive, 
I  shall  be  more  merciful  in  consideration  of  their  punishment. 
But,  if  so  be  they  will  undertake  to  print  news  foolishly,  they 
ought  to  be  punished,  and  shall  be  punished,  if  they  do  It 
without  authority,  as  an  unlawful  thing,  though  there  is  nothing 
reflecting  on  the  Government." 

A  remarkable  prohibitive  rule  of  the  Court  of  King's  Bench 
in  regard  to  the  Press  was  made  by  Scroggs  and  his  colleagues, 
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in  the  case  of  Carr,  between  the  time  of  his  pleading  to  the  in- 
formation against  him,  and  that  of  his  trial,  as  follows :  "  Dies 
Mercurii  proximb  post  tres  septimanas  sanctas  Trinitatis.  Anno 
32  Car.  2  Regis — Ordinatum  est  quod  liber  intitulat.  '  The 
Weekly  Packet  of  Advice  from  Rome '  non  ulterius  imprimatur 
vel  publicetur  per  aliquam  personam  quamcunque ;  Per  Cur." 

Scroggs  was  in  the  habit  of  issuing  General  Warrants  for  the 
search  of  libels,  and  for  the  arrest  of  their  authors,  printers  and    A 
publishers,  of  which  the  following  is  a  specimen  : 

"  Angl.  8s.  Whereas  there  are  divers  ill-disposed  persons,  who 
do  daily  print  and  publish  many  seditious  and  treasonable  books 
and  pamphlets,  endeavouring  thereby  to  dispose  the  minds  of 
his  Majesty's  subjects  to  sedition  and  rebellion :  and  also  infa- 
mous libels,  reflecting  upon  particular  persons,  to  the  great  scan- 
dal of  his  Majesty's  Government.  For  suppressing  whereof,  his 
Majesty  hath  lately  issued  out  his  royal  proclamation ;  and  for 
the  more  speedy  suppressing  the  said  seditious  books,  libels  and 
pamphlets,  and  to  the  end  that  the  authors  and  publishers 
thereof  may  be  brought  to  their  punishment : — These  are  to 
will  and  require  you,  and,  in  his  Majesty's  name,  to  charge  and 
command  you,  and  every  of  you,  upon  sight  hereof,  to  be  aiding 
and  assisting  to  Robert  Stephens,  Messenger  of  the  Press,  in  the 
seizing  on  all  such  books  and  pamphlets  as  aforesaid,  as  he  shall 
be  informed  of,  in  any  booksellers'  or  printers'  shops  or  ware- 
houses, or  elsewhere,  to  the  end  they  may  be  disposed  of  as  to 
law  shall  appertain.  Also  if  you  shall  be  informed  of  the 
authors,  printers,  or  publishers  of  such  books  or  pamphlets,  as 
are  above  mentioned,  you  are  to  apprehend  them,  and  have  them 
before  one  of  his  Majesty's  Justices  of  the  Peace,  to  be  pro- 
ceeded against  according  to  law. 

Dated  Nov.  29<A,  1679.  W.  Scroggs. 

"  To  R.  Stephens,  tnessenger  of  the  press,  and  to  all  mayors, 
sheriffs,  bailiffs,  constables,  and  all  other  officers,  whom 
these  may  concern^ 
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In  one  of  the  trials  in  the  course  of  the  famous  discussions 
in  the  reign  of  George  III.  concerning  General  Warrants,  and  the 
Seizure  of  Papers  in  cases  erf  alleged  seditious  libel,  Lord  Cam- 
den, as  Chief  Justice  of  the  Common  Pleas,  thus  expresses 
himself,  in  reference  to  that  Resolution  of  the  Judges  concern- 
ing the  Press  which  was  related  by  Scroggs :  "  These  are  the 
opinions  of  all  the  twelve  Judges  of  England;  a  great  and 
reverend  authority.  Can  the  twelve  Judges  extrajudicially  make 
a  thing  law  to  bind  the  kingdom  by  a  declaration  that  such  is 
their  opinion  ? — I  say,  No — It  is  matter  of  impeachment  for  any 
Judge  to  affirm  it.  There  must  be  an  antecedent  principle  or 
authority,  from  whence  this  opinion  may  be  fairly  collected; 
otherwise  the  opinion  is  null,  and  nothing  but  ignorance  can 
excuse  the  Judge  that  subscribed  it.  Out  of  this  doctrine  sprang 
the  famous  General  Warrant,  and  it  is  not  unreasonable  to 
suppose  that  the  form  of  it  was  settled  by  the  twelve  Judges 
that  subscribed  the  opinion." 

It  may  be  observed  that,  as  the  Constitution  recognises  an 
unwritten  as  much  as  a  written  law,  and  does  not  furnish  any 
severer  test  of  what  is  unwritten  law  than  the  opinions  of  those 
Leges  loguentes,  the  Judges,  the  unanimous  decision  of  the  Bench 
on  the  subject  of  unlicensed  publications  must  have  been  re- 
garded, in  the  reign  of  Charles  II.,  as  much  a  rule  binding  on 
Courts  and  a  subject  of  terror  to  Authors,  as  any  Statute  enacted 
by  King,  Lords  and  Commons.  It  may  be  added,  that  the 
Common  Law  has  been  modified  or  changed  in  every  reign  from 
Cceur  de  Lion  to  Victoria,  and  that  usually  upon  the  plausible 
ground  that  past  decisions  were  unsupported  by  "  antecedent 
principle  or  authority."  The  Common  Law  by  its  transformations 
in  different  reigns,  especially  on  political  matters,  is  apt  to  elude 
the  grasp  of  the  Student,  like  the  sea-monster  Proteus : 

Verum  ubi  correptum  manibus  vinclisque  tenebis, 
Turn  variae  eludent  species,  atque  ora  ferarum  ; 
Fiet  enim  subito  sus  horridus,  atraque  tigiis, 
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Aut  acrem  flammse  sonitum  dabit,  atque  ita  vinclis 
Excidet,  aut  in.  aquas  tenues  dilapsus  abibit. 

Notwithstanding  the  expiration  of  the  Licensing  Act,  and 
the  supposed  Saturnalia  of  Authors,  the  reader  may  observe  that 
between  1679  and  1785,  State  Trials  at  least  continued  to  be 
licensed,  as  now  appears  by  the  leaves  opposite  their  title-pages. 
Several  of  these  licenses  by  Scroggs,  Pemberton  and  Jeffreys,  are 
set  forth  in  Howell's  Collection,  and  bear  dates  during  that  in- 
terval. In  a  printed  Report  of  Sydney's  trial  in  the  Author's 
possession,  there  is  the  following  imprimatur  of  Jeffreys :  ^ 

"  I  do  appoint  Benjamin  Tooke  to  print  the  tryal  of  Algernon 

Sidney  Esquire,  and  that  no  other  person  presume  to  print  the 

same. 

Geo.  Jeffreys  ^" 

Chief  Justice  Scroggs  admitted,  in  answer  to  a  complaint  pre- 
ferred against  him  before  the  Privy  Council  by  Gates  and  Bedloe, 
the  contrivers  of  the  Popish  Plot,  that  he  had  sold  by  bargain 
the  exclusive  right  of  publishing  certain  specified  trials :  he  was 
charged  with  having  sold  the  trials  of  some  priests,  and  having 
taken  twenty  guineas  in  earnest,  and  then  sold  his  imprimatur 
to  another  party,  refusing  to  return  the  twenty  guineas;  and 
with  having  sold  the  exclusive  right  of  publishing  Sir  G. 
Wakeman's  trial  (which  occurred  after  the  expiration  of  the 
Licensing  Act),  for  one  hundred  and  fifty  guineas,  but,  in  case  that 
trial  lasted  more  than  one  day,  he  was  to  receive  an  additional 
hundred  guineas.  Scroggs  treated  these  Charges  as  relating 
merely  to  matters  of  contract  with  other  men,  with  which  Gates 
and  Bedloe  the  complainants  had  no  concern ;  but  he  said  that 
he  would  so  far  notice  them  as  to  state  that  in  the  keeping  of 

^  In  the  only  report  extant  of  Sydney's  trial,  that  authorised  by  Jeffreys,  there 
is  no  detail  of  Sydney's  challenges,  Burnet  writes  that  Jeffi-eys  struck  them  out. 
They  are  stated  in  the  Act  by  which  Sydney's  attainder  was  reversed.  In  arrest 
of  judgment  it  is  mentioned  that  Sydney  objected  that  his  Jury  had  not  been 
freeholders,  and  that  Jeffreys  answered,  "You  had  the  opinion  of  the  Court  in 
that  matter  before  :  by  the  statute  of  Queen  Mary,  the  trial  of  treason  was  put  as 
at  Common  Law,  and  there  was  no  such  challenge  at  Common  Law." 
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the  twenty  guineas  earnest  money,  he,  in  fact,  lost  forty  guineas, 
by  breach  of  the  bargain. 

After  the  dissolution  of  the  last  Parliament  of  Charles  II.,  it 
would  appear  that  no  newspaper  was  suffered  to  be  published 
without  the  King's  allowance,  and  that  his  allowance  was  given 
exclusively  to  the  London  Gazette,  with  an  occasional  broadside 
affording  somewhat  fuller  details  of  what  facts  the  Government 
wished  the  People  to  know  upon  the  faith  of  its  own  colouring. 
As  to  commentaries  on  news,  Roger  L' Estrange,  in  his  Ohservator, 
was  appointed  to  publish  thoughts  for  the  nation  upon  the  com- 
munications which  Government  thought  politic  to  impart. 

II.    Penalties  far   Writings. 

The  Press  may  be  placed  in  a  state  of  miserable  subjugation 
by  the  dread  of  penalties,  notwithstanding  it  be  exempt  from 
the  sponge  of  a  Censor.  Who,  at  Rome,  where  there  was  no 
Licenser,  would  have  laid  bare  the  profligacy  of  Tigellinus  the 
Emperor's  favourite,  at  the  hazard  pointed  out  by  Juvenal : 

Pone  Tigellinum  :  tseda  lucebia  in  iUa 

Qua  stantes  ardent,  qui  fixo  gutture  fumant. 

The  punishment  of  Authors  for  their  writings  during  the  reign 
of  Charles  II.,  has  been  adverted  to,  in  treating  concerning  the 
offences  of  treason  and  sedition.  Of  alleged  treasonable  papers 
which  were  the  subjects  of  prosecution  in  that  reign,  the  most 
remarkable  were  the  manifesto  of  the  Association^,  found  in 
Shaftesbury's  closet,  Algernon  Sydney's  unpublished  political 
disquisition,  and  Fitzharris's  paper  for  which  he  was  both  im- 
peached and  indicted.  The  new  treasons  created  by  a  Statute  of 
Charles  II.,  it  has  been  seen,  were  construed  to  have  particular 

*  See  a  translation  of  Latin  verses  on  a  picture  of  Shaftesbury,  with  a  notice 
of  the 

Charta 
Associatorum  diros  testata  furores, 
in  the  Author's  Gems  of  Latin  Poetry,  Ch.  VII.  Gem  VII. 


LIBERTY   OF  THE  PRESS.  249 

reference  to  writing  and  talking  traitors.  In  the  opinion  of 
Lord  Nottingham,  Milton  deserved  to  have  been  hanged. 

The  laws  of  treason  and  sedition  were  visited  with  ruthless 
severity  on  printers  and  booksellers,  even  where  their  only  mo- 
tive appears  to  have  been  the  earning  of  a  pittance.  In  the  case 
of  Twyn  (mentioned  in  a  former  chapter  as  reflecting  discredit, 
in  the  opinion  of  Lord  Campbell,  upon  Clarendon),  he  was  a 
poor  printer,  who  had  printed  a  copy  of  a  disquisition  on  abstract 
principles  of  government,  that  had  been  delivered  to  him  by  an 
unknown  hand.  On  his  imploring  the  Chief  Justice  who  tried 
him  to  intercede  on  his  behalf,  the  Chief  Justice  replied  that,  in 
such  a  case,  "  he  would  not  intercede  for  his  own  father."  Twyn 
was  executed,  and  his  head  was  affixed  to  the  top  of  Ludgate. 

It  may  teach  the  caution  with  which  the  extant  reports  of 
everything  relating  to  State  Trials  in  ancient  times  are  to  be 
received,  to  mention  that  three  printers  who  were  tried  about-the 
same  time  as  Twyn,  for  publishing  the  dying  speeches  and 
prayers  of  the  Regicides,  were  told  by  Chief  Justice  Hyde,  that 
the  King  had  dealt  very  mercifully  with  them  not  to  have  had 
them  indicted  for  High  Treason.  These  prisoners  were  severely 
fined,  and  stood  in  the  pillory  at  the  Exchange  and  in  Smith- 
field  ;  they  were  further  sentenced  to  remain  in  prison  till  the 
next  gaol  delivery,  and  then,  in  Court,  to  make  such  confession 
as  should  be  dictated ;  after  which  they  were  to  remain  in  prison 
during  the  king's  pleasure,  and  when  discharged  were  to  enter 
into  recognizances  of  £400  each,  with  two  sureties  each  of  £200, 
"  not  to  print  or  publish  any  books  but  such  as  should  be 
allowed  of." 

For  the  ofience  of  inquisitiveness  concerning  a  fact  of  which 
the  Government  thought  it  politic  to  prescribe  an  infallible  belief, 
one  Thompson,  a  printer,  was  tried  before  Chief  Justice  Pember- 
ton ;  he  having  printed  a  publication  tending  to  shew  that  Sir 
Edmundbury  Godfrey  had  committed  suicide.  His  sentence 
was  that  he  should  pay  a  fine  of  £100,  and  should  stand  in  the 
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pillory  for  an  hour  between  10  and  1  o'clock  in  Palace  Yard,  on 
the  last  day  of  Term.  When  standing  in  the  pillory,  he  had  a 
writing  placed  over  his  head  in  these  words,  "  For  libelling  the 
justice  of  the  nation,  by  malcing  the  world  believe  that  Sir 
Edmundbury  Godfrey  murdered  himself." 

Besides  prosecutions  for  libels  alleged  to  be  particularly 
/  directed  against  the  King  and  his  government,  criticisms  on 
the  conduct  of  Courts  of  Justice  were  often  severely  pimished, 
especially  where  a  Judge  who  had  been  animadverted  upon  had 
an  opportunity  of  castigating  his  traducer.  Scroggs  evinced 
particular  zeal  in  the  persecution  of  Printers  as  well  as  Authors, 
in  consequence  of  the  numerous  attacks  of  the  Press  directed 
against  himself,  when,  after  his  unjust  and  merciless  treatment 
of  the  victims  accused  of  the  Popish  Plot,  he  suddenly  turned 
round  and  procured  the  acquittal  of  Sir  George  Wakeman,  the 
Queen's,  physician,  who  had  been  accused  of  participating  in  the 
plot;  his  trial  being  regarded  as  virtually  a  trial  of  the  Queen  ^. 
Scroggs's  plan,  in  many  cases,  was  to  issue  a  warrant  for  an 
arrest,  and  when  the  arrested  bookseller  was  brought  before 
him,  to  refuse  bail,  and  to  leave  the  accused  to  his  writ  of  Habeas 
Corpus,  a  process  involving  expense  and  protraction  of  imprison- 
ment. One  Smith,  a  bookseller,  thus  brought  before  Scroggs, 
for  having  sold  a  book  called  "  Observations  on  Sir  G.  Wake- 
man's  trial,"  was  told  by  the  Chief  Justice,  "  that  he  would  use 
him  like  a  boor  in  France,  and  pile  him  and  all  the  booksellers 
and  printers  up  in  prison,  like  faggots."  Another  printer  was 
similarly  treated  for  publishing  a  book  by  the  name  of  "  A  New- 
Year's  gift  to  the  Chief  Justice."  And  one  Jane  Curtis,  who 
had  sold  a  book  by  the  name  of  a  "  Satire  against  Injustice," 

^  It  is  painful  to  observe  that  Marvell  could  write, 

With  one  consent  we  all  her  death  desire, 
Who  durst  her  husband's  and  the  King's  conspire. 
Gates,  at  the  bar  of  the  House  of  Commons,  had  denounced  the  Queen  of  England 
in  words  of  which  the  pronunciation  has  been  preserved :    "  Aye,  Taitus  Gates 
accause  Catherine  Queen  of  England  of  haigh  traison." 
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was  told  by  Scroggs,  that  "  by  the  name  of  God,  you  shall  go 
to  prison,  and  I  will  shew  you  no  more  mercy  than  you  could 
expect  from  a  wolf  that  came  to  devour  you." 

Upon  one  occasion,  Scroggs  thus  expressed  himself  concern- 
ing libellers  of  himself:  "As  for  these  hireling  scribblers  that 
traduce  Sir  George  Wakeman's  trial,  who  write  to  eat,  and  lie 
for  bread,  I  intend  to  meet  with  them  another  way,  for  they  are 
only  safe  whilst  they  can  be  secret ;  but  so  are  vermin,  so  long 
only  as  they  can  hide  themselves.  And  let  their  brokers,  those 
printers  and  booksellers,  by  whom  they  vend  their  false  and 
braided  ware,  look  to  it ;  some  will  be  found,  and  they  shall 
know  that  the  law  wants  not  power  to  punish  a  libellous  and 
licentious  press,  nor  I  a  resolution  to  execute  it.  And  this  is 
all  the  answer  fit  to  be  given  (besides  a  whip)  to  those  hackney 
writers  and  dull  observators  that  go  as  they  are  hired  and 
spurred,  and  perform  as  they  are  fed." 

It  is  true  that  the  House  of  Commons,  in  1680,  passed  a 
Resolution,  "  That  it  is  the  opinion  of  this  House,  that  the 
Court  of  King's  Bench,  in  the  imposition  of  fines  on  offenders 
of  late  years,  have  acted  arbitrarily,  illegally,  and  partially, 
favoring  Papists  and  persons  popishly  affected,  and  excessively 
oppressing  his  Majesty's  Protestant  Subjects;"  the  House  at 
the  same  time  condemning  as  illegal  and  arbitrary  the  refusal  of 
Bail,  General  Warrants,  and  Rules  prohibiting  the  printing  of 
certain  books ;  but  still  on  the  ground  of  the  "  discouragement 
of  Protestants,  and  for  the  countenancing  of  Popery."  But  a 
Resolution  of  either  House  of  Parliament  is  not,  in  point  of 
constitutional  law,  of  equal  authority  with  a  decision  of  a  Court 
of  Justice.  The  Commons  had  been  incensed  against  Scroggs 
for  summarily  dismissing  a  Grand  Jury  to  prevent  their  present- 
ing the  Duke  of  York  for  Recusancy.  Their  resolutions  against 
the  Chief  Justice  all  savour  of  vindictiveness  on  the  score  of 
religion,  and  they  attained  the  acme  of  lawlessness  and  self- 
stultification  by  impeaching  Scroggs  for  hi^h  treason. 


X 
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An  example  of  the  miserable  trash  which  was  elevated  into 
treasonable  or  seditious  libel  in  the  reign  of  Charles  II.  is 
afforded  in  a  ballad  which  Sir  Walter  Scott,  in  his  prefatory- 
remarks  to  Dryden's  Play  of  the  Dulce  of  Guise,  has  extracted 
from  Luttrell's  collection.  The  authorship  of  this  ballad  was 
attributed  to  Colledge  the  Protestant  Joiner,  and  it  was  adduced 
against  him  at  his  trial  as  a  treasonable  paper.  Afterwards,  in 
1684,  one  Francis  Smith  was  punished  for  publishing  it  as  a 
seditious  paper,  with  a  fine  of  £500,  and  to  stand  in  the  pillory 
at  Palace  Yard,  Westminster,  and  the  Temple ;  the  libel  to  be 
burnt  by  the  common  hangman ;  a  paper  to  be  set  on  Smith, 
signifying  his  crime.  This  obnoxious  ballad  was  called  the 
Raree  Show:  there  was  prefixed  a  cut,  representing  the  King 
"with  a  doiible  face,  carrying  the  House  of  Commons  in  a  shew- 
box  at  his  back.  In  another  compartment  the  King  sticks  fast 
in  the  mud  with  his  burden.  In  another,  Topham,  the  Serjeant, 
with  other  officers  of  the  House  of  Commons,  liberate  the  mem- 
bers, and  cram  the  Bishops  into  the  shew-box;  the  meaning 
apparently  being,  that  at  one  time  the  Parliament  were  in  danger 
of  being  carried  to  Rome  by  the  King,  but  that  afterwards  they 
got  free,  and  the  King  carried  the  Bishops  there  instead. 
Walter  Scott  has  extracted  the  whole  ballad,  consisting  of 
eighteen  stanzas.  The  following  specimen  will,  probably,  suf- 
fice ad  nauseam  : 

Methinks  he  seems  to  stagger,  with  a  hey,  with  a  hey, 
Who  but  now  did  so  swagger,  with  a  ho ; 

Odd's  fish,  he  's  stuck  in  the  mire, 

And  all  the  fat's  in  the  fire, 
With  a  hey,  &c. 

Help  Cooper,  Hughes,  and  Snow,  with  a  hey,  with  a  hey, 
To  pull  down  raree-show,  with  a  ho  ; 

So,  so,  the  giant 's  down. 

Let  Members  out  of  pound, 
With  a  hey,  &c. 


LIBERTY   OF   THE   TRESS.  253 

And  now  you've  freed  the  nation,  with  a  hey,  with  a  hey, 
Cram  in  the  Convocation,  with  a  ho ; 

With  pensioners  all  and  some, 

Into  this  chest  of  Rome, 
With  a  hey,  &c. 

It  lias  been  argued  that  the  statute  of  Charles  II.  against 
tumults  on  pretence  of  presenting  Petitions,  and  limiting  the 
number  of  Petitioners  (which  is  in  force  in  the  present  day), 
restricted  also  the  occasions  of  petitioning  to  the  alteration  of 
matters  for  want  whereof  some  inconvenience  may  arise  to  that 
County  from  which  the  Petition  shall  be  brought.  This  view 
of  the  statute  would  have  curtailed  the  Liberty  of  the  Press 
within  narrow  and  unequal  geographical  limits,  in  the  case  of 
Petitioners ;  as  though  the  extent  of  social  and  political  interests 
might  be  mapped,  and  could  be  ascertained  by  a  reference  to 
Doomsday-Book.  Mr  Hallam  has  shewn  that  it  was  long  after 
the  reign  of  Charles  II.  that  the  right  of  presenting  Petitions  to 
Parliament  upon  matters  of  general  policy  became  established 
by  common  usage,  and  that  the  practice  is  still  more  recent,  if 
it  be  earlier  than  the  year  1769,  of  the  convocation  of  public 
meetings  for  the  debate  of  political  questions  as  preparatory  to 
Petitions  or  Addresses. 

The  cruelties  inflicted  on  libellers,  involving  a  prostration  of 
the  Press,  were  formidable  in  the  reign  of  Charles  II.  Besides 
ruinous  fines,  there  were  whippings ;  as  to  which  it  may  be 
noticed  that  the  public  scourge  of  the  day  consisted  of  nine 
cords,  and  that  317  strokes  might  be  inflicted  (as  they  were,  in 
the  next  reign,  on  a  Clergyman  of  the  name  of  Johnson  \  for  a 
libel),  between  Newgate  and  Tyburn.  In  respect  of  whipping, 
and  still  more,  in  the  total  abolition  of  tlie  inhuman  and  unequal 
punishment  of  the  pillory,  public  law,  to  the  benefit  of  the 
Press,   has   received    much    humanising    since    the    reign    of 

^  The  whippings  of  Gates  and  of  Tutchin  were  more  severe,  but  not  for  libels  ; 
Tutchin's  whippings  were  annual  for  seven  years. 
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Charles  II.,  the  supposed  era  of  Constitutional  perfection.  The 
Common  Hangman,  throughout  the  reign  of  Charles  II.,  was 
busily  employed  in  purifying  the  Press  by  the  means  of  burning 
libels  or  miscalled  libels.  Marvell  mentions  that,  on  one  occasion, 
some  merriment  was  occasioned  by  a  mistake  of  the  hangman  in 
burning,  instead  of  a  libel,  the  Order  of  the  House  of  Lords  for 
its  conflagration.  Though  modern  experience  has  shewn  the 
futility,  and  sometimes  the  mockery,  incident  to  this  species  of 
incendiarism,  few  persons  in  the  present  day  would  have  grudged 
to  Vulcan  his  triumph  over  the  Oxfwd  Decree.  That  Decree, 
which  was  published  on  the  very  day  that  Russell  was  put  to 
death,  after  anathematising  twenty  liberal  principles  of  govern- 
ment as  false,  seditious  and  impious,  ordered  the  political  works 
of  Buchanan,  Milton,  and  Baxter,  to  be  publicly  hurnt  in  the 
Court  of  the  Schools.  The  House  of  Lords,  in  the  year  1709, 
without  a  single  dissentient  voice,  ordered  the  Oxford  Decree  to 
be  publicly  hurnt^. 

Lex  neque  justior  uUa, 
Quam  necis  artifices  arte  perire  sua. 


^  A  contemporary  writer  regrets  that  the  authors  were  not  burned  along  with 
their  books : 

Haud  jam  ultra  vulgi  bibulas  illapsa  per  aures 

Dogmata,  Principibus  multum  funesta  ciebiont 

Irasque,  insidiasque,  at  duri  semina  belli : 

Ardet  enim  fusis  circum  undique  noxia  flammis 

Pagina,  damnataeque  inhonesto  funere  chartae. 

Quanquam,  O  si  simili,  quicunque  haec  scripserit  Author 

Fato  succubuisset,  eodemque  arserit  igne  ! 

In  medio  videas  flamm^  crepitante  cremari 

Miltonum  (terris,  cceloque  inamabile  nomen). 
After  passing  a  worthy  eulogy  on  Milton's  poetical  talents,  the  poet  concludes : 

0  Caroli  laudes  tali  si  dicere  versu 

Maluerit,  non  jam  periisset  vindice  flamma: 

Sed  seram  famam  setemum  misisset  in  aevum 

Unam  passurus,  mundo  flagrante,  ruinam. 
The  University  of  Cambridge  had,  also,  a  propensity  for  incendiarism.     It  had  been 
honoured  with  a  portrait  of  the  Duke  of  Monmouth,  bastard  to  the  King,  and  their 
Chancellor,     After  the  battle  of  Sedgmoor,  they  ordered  this  quasi  royal  gift  to  be 
publicly  burned.     By  ill  luck  there  was  a  poet  of  the  name  of  Stepney  then  alive, 
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The  Law  of  Libel  has  received  signal  improvements  since 
the  reign  of  Charles  II.  Foremost  of  these  is  Fox's  Bill,  leaving 
to  Juries  the  question  of  libel  or  no  libel,  and  not  merely  of 
publication  and  inuendos.  Scroggs  instructed  the  Jury  in  Carr's 
case  in  the  reign  of  Charles  II.  "  We  will  judge  whether  the  thing 
imjiorts  malice  or  not :  it  concerns  not  you  one  farthing,  whether 
malicious,  or  not  malicious,  that  is  plain."  It  may  confirm  the 
remarks  in  this  chapter  touching  the  Common  Law  laid  down 
by  Scroggs  and  his  colleagues,  that  Lord  Campbell  (whose  own 
authority  as  to  what  is  or  is  not  Common  Law  ranks  in  the 
highest  order)  writes,  "  I  rejoice  always  to  think  that  Fox's 
Libel  Bill  passed  as  a  Declaratory  Act,  though  all  the  Judges 
unanimously  gave  an  opinion,  in  the  House  of  Lords,  that  it 
was  inconsistent  with  the  Common  Law."  A  great  improvement 
of  the  Law  of  Libel  is,  also,  the  Statute  of  Victoria  allowing 
evidence,  on  the  part  of  a  defendant,  of  innocent  and  unin- 
tentional publication;  as  to  which  Erskine,  in  his  speech  for 
Cuthell,  mentions  the  case  of  a  bookseller  being  punished  for  a 
libel  sold  in  his  shop  without  his  knowledge,  and  when  he  was 
under  the  paroxysm  of  a  fever. 

With  regard  to  the  boundary  between  the  liberty  and  licen- 
tiousness of  the  Press,  the  drawing  of  it  by  a  Jury  is  a  public 
advantage  which,  since  Fox's  Bill,  is  eminently  conspicuous.  Lord 
Campbell  characterises  Erskine's  speech  for  Stockdale,  against 
punishing  every  license  of  expression  into  which  writers  warm 
with  their  subjects  may  be  betrayed,  as  "  the  finest  speech  ever 
delivered  at  the  English  bar,  and  which  won  a  verdict  that  has 
for  ever  established  the  fireedom  of  the  Press  in  England^." 


viho  made  this  academical  bonfire  the  subject  of  a  satirical  poem,  with  a  stinging 
motto. 

Sed  quid 
Turba  Remi?  sequitnr  fortunam^  ut  semper,  et  odit 
Damnatos. 
^  On  the  ancient  and  modem  law  concerning  Surety  of  the  Peace  being  demand- 
able  in  cases  of  seditious  libel,  and  on  a  person  having  privilege  of  Parliament  being 
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With  regard  to  the  extent  to  which  the  restrictions  on  the 
Press  reached  in  the  reign  of  Charles  II. ;  this  is  to  be  measured, 
partly,  by  the  amount  of  the  reading  population,  or  rather  of 
the  readers  of  those  tracts,  broadsides,  poems,  or  other  publi- 
cations likely  to  be  stifled  by  a  Censor,  or  condemned  as  treason- 
able or  seditious  libels^ ;  and,  partly,  by  the  supply  of  literary 
food.  The  number  of  printing-presses  in  England  was  very 
limited,  and  under  the  Licensing  Acts,  that  is  to  say,  the  whole 
reign  except  six  years  of  terror,  they  were  subjected  to  heavy 
sureties,  and  strict  surveillance. 

It  would  seem  to  have  been  a  contrivance  resorted  to  in 
the  reign  of  Charles  II.,  to  publish  books  on  political  subjects 
abroad.  Andrew  Marvell's  treatise  on  Arbitrary  Government, 
(for  the  discovery  of  the  Author  of  which  a  £  100  was  offered  in 
the  Gazette),  was  published  at  Amsterdam  ;  and  it  may  be  con- 
jectured that  if  he  had  published  poems  containing  the  follow- 
ing passages  in  England,  or  even,  according  to  the  ruling  in 
Sydney's  case,  if  they  had  been  found  in  his  study,  albeit  not 
indicative  of  any  treasonable  enterprize,  his  head  would  have 
been  exhibited  at  the  top  of  the  Town-Hall  of  Hull.  Thus,  in 
an  analysis  of  the  King's  titles  : 

liable  to  be  committed  on  such  a  charge,  which  were  much  agitated  in  the  case  of 
'      the  Seven  Bishops,  and  in  that  of  Wilkes,  instructive  information  and  remarks  vidll 
A      be  found  in  a  note  to  the  case  of  the  Bishops,  in  PhiUipps's  State  Tinals. 

^  In  Mr  Macaiday's  History  (Vol.  i.  Ch.  iii.)  are  some  interesting  facts  bearing 
upon  this  subject.  He  calculates  from  several  independent  data,  that  the  popula- 
tion of  the  country  at  the  end  of  the  reign  of  Charles  II.  was  between  a  third  and  a 
fourth  of  the  present  population  of  England.  He  gives  tableaux  of  the  Ubraries  of 
country  gentlemen,  and  of  London  book-stalls  ;  and  he  attributes  the  painted  signs 
of  shops  (whereby,  he  says,  the  walk  from  Charing  Cross  to  Whitechapel  lay 
through  an  endless  succession  of  Saracens'  Heads,  Royal  Oaks,  Blue  Boars,  and 
Golden  Lambs)  to  the  small  proportion  of  coachmen,  chairmen,  porters,  and  errand- 
boys  who  could  have  read  any  numbers,  had  they  been  aflixed  to  houses.  Mr 
Macaulay  writes  that,  except  in  the  capital,  and  at  the  two  Universities,  there  was 
scarcely  a  printer  in  the  kingdom,  the  only  Press  in  England  north  of  Trent  being 
that  of  York.  There  is  a  notable  instance,  in  Lord  Braybrooke's  Appendix  to  Pepys's 
Diary,  of  a  letter  from  a  Duchess  of  Norfolk,  of  the  date  of  i68r,  deserving  the 
attention  of  the  Civil  Service  Commissioners  in  those  cacographical  pitfalls  they  are 
in  the  habit  of  laying  to  entrap  unwhipt  or  unwary  candidates. 
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To  see  Dei  Gratid  writ  on  the  throne, 

And  the  King's  wicked  life  say,  God  there  is  none. 

That  he  should  be  styled  Defender  of  the  Faith, 

Who  believes  not  a  word  what  the  word  of  God  saith. 

That  making  us  slaves  by  horse  and  foot  Guards, 

For  restoring  the  King  should  be  all  our  rewards. 

The  basest  ingratitude  ever  was  heard  ! 

But  tyrants  ungrateful  are  always  afeard. 

One  of  two  tyrants  must  still  be  our  case, 

Under  all  who  shall  reign  of  the  false  Stuarts'  race. 

De  Wit  and  Cromwell  had  each  a  brave  soul ; 

I  freely  declare  it,  1  am  for  Old  NolL 

But  canst  thou  devise,  when  things  will  be  mended  ? 

When  the  reign  of  the  line  of  the  Stuarts  is  ended. 

The  following  verses  impute,  it  is  believed  justly,  the  nose- 
slitting  of  Sir  T.  Coventry,  which  occasioned  the  "  Coventry 
Act,"   to  the  retaliation   of  the   King  for   reflections   on  his 

amours: 

While  the  King  of  France  with  powerful  arms 
Gives  all  his  fearful  neighbours  strange  alarms, 
We  in  our  regal  baccanals  dispose 
The  humble  fate  of  a  plebeian  nose. 

Charles's  bribes  to  the  Pensionary  Parliament  are  called  by 
their  proper  names : 

With  lavish  hands  they  constant  tributes  give, 
And  annual  stipends  for  their  giiilt  receive. 
There,  in  a  brib'd  committee,  they  contrive 
To  give  our  birth-rights  to  prerogative. 
Give,  did  I  say  ]     They  sell,  and  sell  so  dear 
That  half  each  tax  Danby  distributes  thei-e. 

Charles's  immoralities  are  thus  denounced  in  Juvenal's  vein : 

Cease,  cease,  O  Charles,  thus  to  pollute  our  Isle  ! 
Eetum,  return  to  thy  long  wish'd  exile. 
There,  with  thy  Court,  defile  thy  neighbour  states, 
And  with  your  crimes  precipitate  their  fates. 

In  an  ode  to  the  Corporation  of  London,  on  its  presenting 
the  King  with  the  freedom  of  the  City,  his  Majesty  is  compared 

S 


258  LIBERTY   OF  THE   PRESS. 

to  an  Idle  Apprentice,  or  one  doing  what   used  to  be  called 
shewing  his  indentures  a  pair  of  heels : 

He  ne'er  knew,  not  he, 

How  to  serve  or  be  free. 
Though  he  has  pass'd  through  so  many  adventures, 

But  e'er  since  he  was  hound, 

(That  is,  he  was  crown' d,) 
He  has  every  day  broke  his  indentures. 

The  King's  Proclamation  for  shutting  of  Coffee-houses  is 
attributed  to  a  mistake  regarding  the  loyalty  of  liquors. 

When  they  take  from  the  People  the  freedom  of  words. 

They  teach  them  the  sooner  to  fall  to  their  swords  ; 

Let  the  City  drink  coffee,  and  quietly  groan, 

(They  who  conquer'd  the  Father  wont  be  slaves  to  the  Son) 

For  wine  and  strong  drink  make  tumults  increase. 

Chocolate,  tea,  and  coffee  are  liquors  of  peace. 

Then,  Charles,  thy  edict  against  coffee  recall. 

There's  ten  times  more  treason  in  brandy  and  ale  ! 

Redolent  of  Sedition  as  the  above  specimens  may  seem,  they 

were  not  so  mischievous  as  the  publication  of  the  Absalom  and 

Achitophel  a  few  days  only  before  Shaftesbury's  trial  ^;  or  the 

lines  put  by  Dryden  (remembering  that  he  was  the  Poet  Laureat) 

into  the  mouth  of  a  woman,  in  the  Epilogue  to  the  Duke  of 

Guise. 

Lenitives,  says  he,  suit  best  with  our  condition. — 
Jack  Ketch,  says  I,  is  an  excellent  physician — 
I  love  no  blood. — Nor  I,  Sir,  as  I  breathe ; 
But  hanging  is  a  fine  dry  kind  of  death. 

1  Lord  Campbell  writes,  that  Venice  Preserved  was  brought  out  when  Shaftes- 
bury was  to  be  tried  for  his  life  :  but  it  is  to  be  inquired,  whether  the  Play  was 
produced  in  February,  1680 — i,  and  Shaftesbury  committed  to  the  Tower  on  the 
2nd  of  July,  1 68 1 1 


CHAPTER  IX. 

rROCEDURE  IN  PROSECUTIONS  FOR  STATE  OFFENCES. 

rriHE  State  Trials  of  the  reign  of  Charles  II.  are  among  the 
-*-  most  flagitious  in  our  history,  and  there  is  ground  for  belief 
that  they  never  could  have  been  instituted,  or,  at  least,  have 
been  crowned  with  their  fatal  success,  but  for  a  very  faulty 
system  of  Judicial  Procedure.  However  defined  the  penal  net 
which  by  a  Constitution  may  be  cast  over  State  Offences,  of  what 
avail  is  it,  if  conduct  however  innocent  can  be  dragged  within 
its  meshes  by  means  of  unequal  rules  of  Procedure?  Many 
blameless  and  several  illustrious  victims  fell  by  the  bad  laws  of 
the  reign  of  Charles  II.,  some  by  bad  substantive  laws,  but  most 
by  bad  adjective  laws,  that  is  to  say,  by  a  vicious  Procedure. 

It  is  proposed  to  consider  this  subject  under  the  following 
heads — I.  Trial  of  Peers.  II.  The  Judges.  III.  Juries.  IV. 
Counsel  and  Attomies.     V.  Witnesses.     VI.  Rules  of  Practice. 

I.      Trial  of  Peers. 

During  the  reign  of  Charles  II.  all  Peers  obnoxious  to  the 
Government  may  be  thought  to  have  had  an  axe,  like  the  sword 
of  Damocles,  suspended  over  their  heads.  Except  during  the 
sitting  of  Parliament,  trials  of  Peers  take  place  in  the  Court  of 
the  Lord  High  Steward.  It  has  been  seen  for  what  a  long 
period  the  calling  of  a  Parliament  might  have  been  legally 
deferred,  or  its  prorogations  protracted,  in  the  reign  of  Charles 
II. ;  in  such  intervals  the  lives  of  Peers  were  liable  to  be  placed 
in  the  hands  of  a  Lord  High  Steward,  appointed  by  the  Crown 
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after  the  accused  was  known,  and  with  a  particular  view  to  his 
trial.  The  Lord  High  Steward  is  the  Judge  of  his  Court,  which 
is  held  before  him ;  his  summons  convenes  the  Peers  for  the 
trial ;  he  determines,  by  his  sole  authority,  all  questions  of  law 
that  arise  in  the  course  of  the  proceedings.  The  number  and 
selection  of  the  summoned  Peers  was,  in  the  time  of  Charles  II., 
in  all  cases,  discretionary  with  the  Lord  High  Steward.  The 
Peers  summoned  cannot  be  challenged. 

In  a  letter  by  Lord  Combury  to  the  Duke  of  Ormonde,  he 
writes,  that  he  had  been  informed,  from  a  very  credible  quarter, 
that  there  was  a  design  to  prorogue  the  Parliament,  on  purpose 
to  try  his  Father,  Lord  Clarendon,  by  a  select  Jury  of  Peers, 
through  which  means  he  might  fall  into  the  hands  of  those  Lords 
who  were  manifestly  his  enemies ;  and  that  this  was  the  reason 
of  Lord  Clarendon  withdrawing  himself  from  the  kingdom. 
Pepys  writes,  at  the  period  of  the  proceedings  against  Lord 
Clarendon,  that  it  was  considered  "better  for  him  to  be  tried 
before  the  Lords,  where  he  could  have  right,  and  make  interest, 
than,  when  the  Parliament  was  up,  be  tried  by  a  Court  on  pur- 
pose made  by  the  King  of  what  Lords  the  King  pleases,  who 
have  a  mind  to  have  his  head."  Had  Lord  Shaftesbury's  famous 
Indictment  been  found  "  a  true  Bill,"  he  would  have  been  tried 
in  the  Court  of  the  High  Steward,  and  the  annals  of  Charles  II. 
been  stained  with  one  more  bloody  sacrifice  to  despotism. 

The  Constitution  may  be  thought  to  have  been  much  im- 
proved, as  regards  the  fair  trial  of  Peers,  by  the  Treason  Bill  of 
William  III.,  in  which  it  is  enacted  "  That  upon  the  trial  of 
any  Peer  or  Peeress  either  for  treason  or  misprision,  all  the 
Peers  who  have  a  right  to  sit  and  vote  in  Parliament  shall  be 
summoned  twenty  days  at  least  before  every  such  trial,  and 
that  every  Peer  so  summoned  and  appearing  at  such  trial,  shall 
sit  and  vote  at  the  trial  of  such  Peer  or  Peeress  so  to  be  tried." 
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II.     Judges. 

Lord  Campbell  observes  tliat  the  power  of  removing  Judges 
on  any  occasion  at  the  will  of  the  Crown,  in  the  reign  of  Charles 
II.,  prevented  him  from  understanding  Blackstone's  alleged  the- 
oretical perfection  of  the  Constitution  at  that  period.  In  aggra- 
vation of  the  evils  arising  from  the  precarious  tenure  of  the  office 
of  Judges,  must  be  considered  the  want  of  control  during  the 
long  intermissions  and  prorogations  of  Parliament  which  were 
compatible  with  the  Constitution  in  the  reign  of  Charles  IL, 
however  pensionless  the  Parliament  whilst  sitting  might  have 
been.  Marvell  did  not,  probably,  exaggerate  the  evils  which 
the  Country  endured  from  the  Judges  in  the  reign  of  Charles  II., 
*'  What  French  counsel,  what  standing  armies,  what  parliamen- 
tary bribes,  what  national  oaths,  and  all  other  the  machinations 
of  wicked  men  had  not  been  able  to  effect,  was  more  compen- 
diously acted  by  twelve  men  in  scarlet."  The  public  opinion  of 
the  judicial  character  must  have  been  much  degraded,  when 
Roger  North  could  publish  a  life  of  his  brother  Lord  Keeper 
Guilford  in  a  panegyrical  style,  which  demonstrates  his  hero 
and  relative  to  have  been  selfish,  cunning,  sneaking,  and  unprin- 
cipled, his  only  restraint  being  a  regard  to  his  personal  safety, 
and  the  paramount  object  of  his  life  being  the  obtaining  of 
advancement  by  the  meanest  arts.  It  is  true,  that  this  reign,  in 
its  earlier  period,  was  adorned  by  Sir  Matthew  Hale,  a  pattern  to 
Judges  for  deep  learning  and  strict  integrity;  and  that,  pro- 
bably, his  conduct  would  not  have  been  altered  one  iota,  had  his 
patent  been  durante  bene  placito  like  those  of  his  successors. 
But  the  subject  of  inquiry  here  is,  whether  the  Constitution,  par- 
ticularly during  the  latter  half  of  the  reign  of  Charles  IL,  was 
calculated  to  produce  good  or  bad  Judges  ? 

The  Patents  of  the  Judges  had  been  deemed  a  matter  of 
constitutional  importance  in  the  reign  of  Charles  I.  In  conse- 
quence of  the  disgraceful  removals  of  Judges  in  that  reign  for  the 


262  PROCEDURE   IN   PROSECUTIONS 

purpose  of  preparing  the  way  for  the  momentous  decision  on  Ship 
Money,  the  House  of  Lords  petitioned  the  King  that  the  patents 
of  the  Judges  might  thereafter  be  giiamdiu  se  bene  gesserint,  with 
which  tlie  King  acquiesced.  After  the  Restoration,  under  the 
administration  of  Lord  Clarendon,  the  patents  of  Judges  were 
quamdiu  se  bene  gesserint.  But  it  would  appear  that  at  least 
from  the  long  prorogation  of  Parliament  in  1665,  it  became  the 
uniform  practice  to  appoint  the  Judges  durante  beneplacito'^. 

The  removal  of  Judges  for  purposes  of  State,  and  the  better 
to  ensure  the  convictions  of  political  victims,  exemplifies  in  a 
very  striking  point  of  view  the  imperfection  of  the  Constitution 
in  the  reign  of  Charles  11. ,  and  the  importance  of  amendments 
upon  it  made  by  the  Act  of  Settlement,  and  by  an  Act  at  the 
commencement  of  the  reign  of  George  III. ;  the  former  establish- 
ing the  Judges'  patents  permanently  in  the  form  of  quamdiu  se 
bene  gesserint,  the  latter  providing  against  their  termiaation  by 
the  demise  of  the  Crown.  Lord  Bacon  writes  of  Henry  VII.,  that 
he  used  to  boast  of  governing  England  by  his  laws,  and  his  laws 
by  his  lawyers ;  it  may  be  thought  that  he  could  not  have 
adopted  a  more  efiectual  plan  for  this  purpose  than  making  the 
patents  of  his  Judges  durante  bene  placito. 

The  following  examples  illustrate  the  working  of  the  system 
whereby  Judges  were  made  constitutionally  the  servitors  of  the 
Crown.  When  the  Popish  Plot  began  to  engross  public  atten- 
tion, the  Government  required  a  more  unscrupulous  tool  for  the 
Chief  Justiceship  of  the  King's  Bench  than  Chief  Justice  Rayns- 
ford :  he  was  accordingly  dismissed,  to  make  room  for  Scroggs. 
Chief  Justice  Scroggs  served  the  government  successfully,  first  in 


^  Marvell  writes,  "  During  this  inter-parliament  there  were  five  Judges'  places 
either  fell  or  were  made  vacant."  Of  the  new  appointments  he  adds,  "they  are 
all,  by  their  patents,  durante  bene  placUo,"  and  concerning  them  all  "there  is  too 
much  to  be  said."  See  Siderfin's  Reports,  p.  408.  Lord  Hardwicke,  in  his  notes 
upon  the  Address  concerning  the  Judges'  patents  at  the  commencement  of  the  reign 
of  George  III.,  considers  that  patents  qvamdiu  se  bene  geasennt  in  the  reign  of 
Charles  II.  ceased  after  Clarendon's  falL 
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encouraging  and  then  discouraging  prosecutions  for  the  Popish 
Plot,  and  in  saving  the  Duke  of  York  from  a  presentment  for 
Recusancy,  hj  suddenly  dismissing  a  Grand  Jury ;  hut,  in  the 
end,  he  lost  too  much  character,  as  well  as  weight  with  Juries, 
to  be  entrusted  with  the  State  prosecutions  consequent  on  the 
dissolution  of  Charles's  last  Parliament :  he  was  therefore  cash- 
iered. Pemherton,  who  had  often  prostituted  the  functions  of  a 
Judge  in  prosecutions  for  the  Popish  Plot,  was  made  Chief 
Justice  in  his  stead:  this  Judge  presided  at  the  trial  of  Fitz- 
harris,  who  had  been  impeached,  and  at  the  examination  before 
a  Grand  Jury  of  the  witnesses  against  Shaftesbury,  whose  in- 
dictment was  ignored.  In  1683,  the  Quo  Warranto  against  the 
City  of  London  being  ripe  for  argument,  Saunders  (whom 
Lord  Campbell  calls  the  legal  WhiUington),  as  hath  been  noticed 
in  a  previous  page,  was  promoted  to  be  Chief  Justice  of  the 
King's  Bench,  in  order  that  he  might  pass  judgment  on  his  own 
pleadings.  Pemberton  was  removed  to  make  room  for  Saunders, 
by  a  mitigated  fall  to  the  Chief  Justiceship  of  the  Common 
Pleas.  Till  the  appointment  of  Jefireys,  after  Saunders's  death, 
there  was  no  Judge  who  had  proved  himself  so  unscrupulous  as 
Pemberton,  and  he  was  accordingly  appointed  to  try  Lord  Rus- 
sell. Although  in  that  trial  his  conduct  may  be  censured  in  the 
present  day,  according  to  many  opinions,  though  not  univer- 
sally, it  did  not  satisfy  the  rancour  of  the  Court,  and  shortly 
after  the  trial,  Pemberton  was  displaced  altogether  from  the 
Bench.  Jeffreys,  tlie  Judge,  who,  by  universal  consent,  is  con- 
sidered to  have  disgraced  the  English  Bench  more  than  any 
other  individual  who  ever  sat  upon  it^,  was  made  Chief  Justice 
of  the  King's  Bench,  in  time  to  preside  at  the  trial  of  Algernon 

^  The  character  and  conduct  of  JefiFreys  are  usually  taken  from  Roger  North 
and  the  State  Trials.  The  following  coincidence  is  less  known :  Sir  W.  Dugdale 
■writes,  "The  Lord  High  Steward  (Jeffreys)  railed  at  us  (the  Heralds)  before  the 
Judges,  telling  them  we  were  a  company  of  ignorant  coxcombs,  and,  at  the  coro- 
nation, when  asked  a  question,  stood  gaping.  I  began  to  speak  ;  but  he  waa  so 
fiery,  I  was  forced  to  be  silent." 
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Sydney.  Pemberton,  before  his  elevation  to  the  Chief  Justice- 
ship of  the  King's  Bench,  in  1681,  had,  in  May,  1679,  been 
made  a  puisne  Judge  of  the  King's  Bench,  and  had  been  re- 
moved in  the  February  following.  He  had  two  falls  from  the 
Bench  to  the  Bar,  and  after  each  he  resumed  his  practice,  as  a 
Sergeant,  in  Westminster  Hall.  He  was  deservedly  omitted  in 
the  restorations  of  Judges  at  the  Revolution^. 

III.     Juries. 

Inestimable  in  State  Prosecutions  is  the  Trial  by  Jury.  But, 
agreeably  to  the  adage  Corruptio  optimi  est  pessima,  there  can 
be  no  worse  engine  than  that  mode  of  trial  for  aggravating  the 
evils  of  an  imperfect  Constitution.  A  medal  struck  upon  the 
occasion  of  the  acquittal  of  Lilburn  preserves  the  names  of  his 
Jury,  but  neither  they,  nor  the  names  of  the  Juries  which  ac- 
quitted the  Seven  Bishops  or  Hardy,  are  reckoned  among  our 
household  words.  Still  less,  if  possible,  is  known  of  the  names 
of  bad  Jurymen,  whose  wicked  verdicts  have  been  pronounced 
under  the  protection  of  a  generic  and  venerated  appellation,  and 

^  A  number  of  details  concerning  the  removals  of  Judges  mentioned  in  the 
text,  and  various  others,  may  be  found  in  Roger  North's  Life  of  Lord  Keeper 
Guilford;  Lord  Campbell's  Lives  of  the  Chief  Justices ;  and  the  Appendix  to  Hey- 
wood's  Vindication  of  Fox's  History  ;  Lord  Hardwicke's  Notes,  before  mentioned, 
Par.  Hist.  Vol.  xv. ;  Speaker  Onslow's  Note  to  Burnet,  Vol.  ii.  p.  12  ;  the  Author's 
Fortescue,  p.  197.  Sir  W.  Wild  was  appointed  a  Judge  in  iS^i,  and  removed  in 
1679 ;  Sir  F.  Brampston,  appointed  in  1678,  was  removed  in  1679 !  ^'^  W-  Dolben, 
appointed  in  1677,  was  removed  in  1683;  Sir  T.  Street,  appointed  in  1681,  was 
removed  in  1684  ;  Sir  W.  Ellis,  appointed  in  1672,  was  removed  in  1676;  Sir  R. 
Atkyns,  appointed  in  1672,  was  removed  in  1679  ;  at  the  Revolution  he  was  made 
Chief  Baron  of  the  Exchequer.  The  cause  of  Atkyns's  removal  was,  his  objecting 
on  a  circuit,  upon  which  he  travelled  with  Scroggs,  to  doctrines  which  Scroggs 
laid  down,  that  it  was  high  treason  to  petition  for  a  Parliament,  and  that  the  King 
might  prevent,  by  proclamation,  the  publishing  of  whatever  he  chose.  Judge 
Archer,  who  was  appointed  in  1663,  whilst  the  patents  were  quamdiu  se  bene  ges- 
serint,  was  superseded  in  1672,  as  the  Reporter  says,  "Pro  quibusdam  causis  mihi 
incognitis."  This  Judge,  relying  on  the  terms  of  his  patent,  refused  to  surrender 
it  without  a  Scire  Facias.  He  was,  however,  prohibited  from  sitting  in  court,  but 
received  a  share  of  the  fees,  and  his  name  continued  to  be  used  in  fines  and  other 
records.  These  rises  and  falls  of  Judges  are  analogous  to  those  of  Mistresses  in 
Cowley's  Chronicle. 
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on  whom  individually  the  lash  even  of  public  opinion  must  fall 
lightly,  seeing  that  its  stripes  are  shared  by  twelve  culprits.  No 
Constitution  has  ever  had  so  irresponsible  a  tribunal  as  that  of 
Trial  by  Jury.  In  the  reign  of  Charles  II.,  Juries,  in  State 
Prosecutions,  were  usually  packed,  a  term  familiar  in  the  writings 
of  that  reign ;  they  were  not  inaptly  represented  by  Bunyan,  in 
his  imaginative  Jury  impanelled  at  Vanity  Fair.  The  system 
ofpackinff,  which  was  practised  by  all  parties  in  their  turns,  was 
directly  imputable  to  those  defects  in  the  Constitution,  which  are 
now  remedied  by  the  Jury  and  Corporation  Acts,  and  by  the 
alteration  of  the  patents  of  Judges  which  had  been  a  cause  of 
mis-directions  and  cajolery.  With  regard  to  the  Immunity  of 
Juries,  it  received  a  considerable  advancement  towards  perfection 
in  the  reign  of  Charles  II. ;  not,  indeed,  by  any  measure  of  the 
Legislature,  but  by  a  judicial  decision,  exemplifying  those  vicis- 
situdes of  the  Common  Law  whereby  good  Judges  have  accele- 
rated, as  bad  Judges  have  retarded,  the  tide  of  a  Nation's 
improvement. 

It  is  proposed  to  consider  the  subject  of  Juries  under  the 
heads  of  (a)  The  Constitution  of  Juries,  and  (b)  The  Immunity 
of  Juries. 

(a)      Constitution  of  Juries. 

Abuses  in  the  returns  of  panels  of  Juries  in  Corporate  Towns 
have  been  already  noticed,  in  treating  of  the  Corporation  Act. 
In  the  Counties  (except  Middlesex,  in  which  the  London  Sheriffs 
cease  to  be  plural,  and  become,  in  law,  one  Sheriff)  the  King's 
power  over  the  appointment  of  Juries  was  uncontrolled  through- 
out the  reign  of  Charles  II.  Before  the  termination  of  the  pro- 
ceedings of  Quo  Warranto  against  the  Corporation  of  London, 
that  is  to  say,  in  July,  1683,  Lord  William  Russell  came  to  be 
tried;  the  Court,  however,  previous  to  the  trial,  had  secured 
Sheriffs  of  its  own  selection,  to  return  appropriate  Juries  and 
execute  other  mandates  of  State,  whose  term  of  office  was  from 
Michaelmas,  1682,  to  the  ensuing  Michaelmas. 
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It  had  been  an  ancient  custom  in  the  City  of  London  for  the 
Lord  ]\Iajor,  sliortly  before  Midsummer  Day,  at  a  feast  called 
the  Bridgehouse  Feast,  to  drink  out  of  a  large  gilt  cup  the  health 
of  some  citizen  as  Sheriff  for  the  ensuing  year :  the  cup  was  then 
sent  to  the  nominee,  if  he  were  present,  who  forthwith  pledged 
the  Lord  Mayor :  if  he  were  absent,  the  cup  was  sent  to  him  for 
the  ceremony  of  pledging  at  his  own  house,  being  conveyed  in 
the  Lord  Mayor's  State-coach,  with  the  sword-bearer  and  other 
civic  officers.  As  in  quiet  times  citizens  often  preferred  being 
fined  to  accepting  office,  the  practice  of  sending  the  cup  after 
them  was  called  hirding  for  Sheriffs.  On  Midsummer  Day,  it 
had  been  usual  for  the  Citizens  at  a  Common  Hall  to  confirm 
the  Lord  Mayor's  Sherifi',  and  to  elect  another  Sheriff  to  serve 
for  a  year  from  the  ensuing  Michaelmas  Day.  This  custom  had 
been  intermitted  certainly  for  some  years,  and,  as  it  would  seem, 
ever  since  the  commencement  of  the  Civil  War. 

In  1682,  the  King  sent  for  the  Lord  Mayor,  Sir  John  Moore, 
and  induced  him  to  promise  to  attempt  the  revival  of  the  custom 
of  drinking  to  a  Sheriff,  and  to  drink  to  whomever  his  IMajesty 
should  please  to  indicate.  Roger  North  writes  of  this  Lord 
Mayor,  "The  Lord  Mayor's  office  did  not  affect  the  return  of 
Juries,  which  was  ih&ix  palladium,  else  he  could  never  have  been 
chosen." 

A  drinhee  was  next  to  be  selected.  And  the  King  was 
greatly  pleased  with  the  suggestion  of  the  name  of  Sir  Dudley 
North,  brother  of  the  Chief  Justice,  a  Turkey  merchant,  who 
had  recently  arrived  in  England,  after  a  long  conversancy  with 
the  mode  of  administering  justice  in  the  Levant.  The  negocia- 
tion  with  Sir  Dudley  North  is  related  by  another  brother,  Roger 
North,  who  writes,  "  His  Majesty  one  day  spoke  to  the  Chief 
Justice  (afterwards  Lord  Keeper),  with  a  world  of  tenderness, 
and  desired  to  know  if  it  would  be  too  much  to  ask  of  his 

brother  to  hold  Sheriff  upon  my  Lord  Mayor's  drinking? 

Now  came  on  the  great  pinch  of  the  case,  which  was  to  make 
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Sir  Dudley  North  sensible  of  his  interest  in  complying  with  the 

King His  Lordship  entered  into  conversation  with  his  brother, 

laid  before  him  an  opportunity  which  proffered  itself  where- 
by he  might  make  a  fortune  if  he  wanted  it,  and  much  enlarge 

what  he  had His  lordship  shewed  that,  if  he  served,  the 

obligation  was  so  transcendent  in  this  conjuncture,  even  in  his 
Majesty's  own  sentiment  of  it,  that  there  could  be  no  employ- 
ment by  commission  from  the  Crown,  which  would  not  fall  to 

his  share What  opportunity  could  drop  from  heaven  more 

propitious  to  his  advancement  than  this?  Nay,  the  refusal  of 
this,  when  so  fairly  offered,  would  be  a  positive  demerit  which 
would  disable  any  other  pretension  that  might  fall  in  his  way." 
"As  for  charges,"  his  lordship  said,  "  here,  brother,  take  £1000 
to  help  make  good  your  account ;  and,  if  you  never  have  opportu- 
nity, by  pensions  and  employments,  to  reimburse  you  and  me,  I 
will  lose  my  share ;  else  I  shall  be  content  to  receive  this  thou- 
sand pounds  out  of  one  half  of  your  pensions  when  they  come 
in."  The  temptation  of  £1000,  like  the  offer  of  the  same  sum 
in  Sheridan's  play  of  the  Critic,  appears,  after  a  good  deal 
of  colloquial  fencing,  to  have  touched  the  Turkey  Merchant 
nearly. 

The  Bridgehouse  Feast  for  1682,  came  on.  The  Lord  Mayor, 
to  the  surprize  of  most  of  the  banqueters  called  for  the  large 
gilt  cup,  and  drank  to  the  health  of  Sir  Dudley  North,  as  his 
Sheriff;  and,  Sir  Dudley  being,  perhaps  designedly,  absent,  the 
cup  was  sent  to  his  residence  in  the  State-coach.  Midsummer 
Day  arrived ;  the  question  of  confirming  the  Election  of  North 
was  put  to  the  Livery,  when,  (as  Roger  North,  his  brother, 
writes)  "  those  who  were  for  confirming  held  up  their  hands 
with  arms  and  fingers  distended,  all  in  continual  motion  together, 
which  made  an  odd  spectacle;  but  the  dissenters,  who  were 
much  the  greater  number,  screwed  their  faces  into  a  numberless 
varieties  of  No,  in  such  a  sour  way,  and  with  so  much  noise, 
that  any  one  would  have  thought,  that  all  of  them  had,  in  the 
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same  instant  of  time,  been  possessed  with  some  malignant  spirit 
that  convulsed  their  visages." 

In  the  meanwhile  Chief  Justice  North  was  stationed  at  the 
house  of  the  notorious  Jeffreys,  which  was  close  to  Guildhall, 
in  order  that  conjointly  they  might  advise  the  Lord  Mayor  upon 
every  exigency.  The  Lord  Mayor,  under  their  directions,  ad- 
journed the  Common  Hall  before  a  poll,  that  was  commenced 
by  the  Sheriffs  Pilkington  and  Shute,  was  completed.  Various 
other  adjournments  took  place  ;  the  Sheriffs,  together  with  their 
principal  supporters,  were  committed  to  the  Tower  for  a  riot  by 
a  Warrant  of  the  Privy  Council,  but  were  bailed,  and  returned  to 
the  contest.  The  Mayor  was  sent  for  to  the  King  in  Council, 
the  King  being  present,  when  he  received  an  Order  of  Council 
to  proceed  with  the  election  de  novo,  and  Chief  Justice  North, 
though  in  a  judicial  matter,  furnished  him  with  a  written  and 
signed  opinion,  that  he  had  an  undoubted  power  of  adjournment : 
opportunities  were  watched,  and  ultimately  the  Lord  Mayor, 
without  the  intervention  of  the  Sheriffs,  proclaimed  North  and 
Rich  to  be  duly  elected.  Sir  John  Hawles,  Solicitor-General 
of  William  HI.,  writes,  "  North  and  Rich  were  imposed  on  the 
City\  one  by  a  shameless  trick,  the  other  by  open  force." 

Roger  North  explains  the  motive  (if  explanation  were  want- 
ing) for  so  much  royal  solicitude  concerning  the  election  of 
London  Sheriffs.  He  writes,  that  "  Sir  Dudley  North  was 
called  upon  to  serve  the  King  in  the  office  of  Sheriff,  in  order 
to  rescue  the  City  out  of  the  wretched  state  it  was  brought  into 

»  The  particulars  of  these  transactions  will  be  found  in  North's  Life  of  Lord 
Keeper  Guilford,  and  North's  Examen,  and  in  Luttrell's  Diary,  extracts  from  which 
are  given  in  the  notes  to  the  trial  of  Pilkington  and  others  for  a  riot  in  the  ninth 
volume  of  the  StaU  Tncds.  These  notes  contain  various  collateral  matters  which 
throw  light  on  the  proceedings,  as  that  of  the  King  feasting  the  loyal  apprentices 
of  the  City  with  venison,  to  conciliate  their  sweet  voices,  and,  may  be,  enlist  their 
clubs.  Worthy  of  such  bartered  gluttony  was  the  specimen  preserved  by  North 
of  a  poetical  apostrophe  to  the  Lord  Mayor  who  had  betrayed  the  City : 
"  The  worshipful  Sir  John  Moor ! 
After  Age,  that  name  adore  ! " 
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by  a  certain  monster  that  raged  in  the  years  80,  81,  82,  stiled 
Ignoramus^ ...^''\\  was  of  the  last  consequence  to  the  Crown  at 
that  time ;  for  the  question  was  whether  treason  and  sedition  in 
London  and  Middlesex  were  criminal  or  not  ? . . .  Upon  the  ap- 
pointment of  North  and  Rich  for  Sheriffs,  Ignoramus  vanished ; 
the  Party  were  deprived  of  their  fortress  of  the  Sheriff's  office, 
and  laid  open,  in  London  and  Middlesex,  to  the  great  and  small 
shot  of  the  law." 

In  the  paper  delivered  by  Lord  William  Russell  at  his 
execution,  he  commences  with  the  word  "  Gentlemen,"  but,  in 
his  short  speech  on  the  scaffold,  he  used  the  expression  "Mr 
Sheriff."  Lord  John  Russell,  in  his  biography,  states  that 
Lord  William  Russell,  on  the  night  before  he  died,  resolved  to 
begin  his  speech,  as  well  as  his  paper,  with  the  word 
"Gentlemen;"  because,  he  said,  that  they  were  not  truly 
Sheriffs.  One  Leech  was  indicted  for  having  said,  on  coming 
to  poll  at  the  election  of  a  Lord  Mayor,  that  "  Sir  W.  Prit- 
chard  shall  never  be  Lord  Mayor,  unless  he  comes  in  by  stealth, 
as  North  and  Rich  were  made  Sheriffs."  He  pleaded  in  abate- 
ment that  his  jury  had  been  impaimelled  by  North  and  Rich 
who  had  not  been  duly  elected  Sheriffs ;  this  plea  was  rejected 
as  frivolous,  and  Leech  was  fined  for  it,  as  for  a  contempt. 

Dryden  alludes  to  the  success  of  the  Court  in  the  election  of 
Sheriffs,  in  the  second  part  of  his  poem  of  Absalom  and  Achi- 
tophel ;  typifying  Sir  J.  Moor,  under  the  name  of  Ziloah,  and 
designating  Pilkington  and  Shute,  who  were  succeeded  by  North 
and  Rich,  as  a  viler  pair  than  their  immediate  predecessors 
Bethell  and  Cornish : 

This  year  did  Ziloah  rule  Jerusalem, 
And  boldly  all  sedition's  Syrtes  stem, 
Howe'er  incumber'd  with  a  tiUer  pair 
Than  Ziph  and  Shimei  to  assist  the  chair. 
Yet  Ziloah's  loyal  labors  so  prevail'd, 
That  faction,  at  the  next  election,  fail'd. 
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After  the  Court  had  secured  the  shrievalties  of  London  and 
Middlesex,  first,  by  the  appointment  of  North  and  Rich,  and, 
before  their  term  of  office  was  expired,  by  the  more  permanent 
and  material  guarantee  of  the  City's  Charter,  and  the  con- 
sequent appointment  of  Sheriffs  to  hold  at  the  pleasure  of  the 
Crown,  the  King  made  himself  responsible  for  the  verdicts  of 
Juries.  As  to  the  notion  of  the  screen  of  a  Court  of  Judicature 
being  interposed  between  the  Despot  and  the  doomed,  we  might, 
as  Mr  Fox  truly  observes,  as  well  palliate  the  murders  of 
Tiberius,  who  seldom  put  to  death  his  victims  without  a  decree 
of  the  Senate^ 

Algernon  Sydney  was  tried  in  November,  1683,  after  the 
forfeiture  of  the  City's  Charter,  in  the  shrievalty  of  the  successors 
of  North  and  Rich.  In  a  petition  to  the  King,  after  his  con- 
viction, he  states,  "  The  Jury  by  which  I  was  tried  was  not  (as 
I  am  informed)  summoned  by  the  bailiffs  of  the  several  hundreds 
in  the  usual  and  legal  manner ;  but  names  were  agreed  upon  by 
Mr  Graham,  Mr  Burton  and  the  Undersheriff,  and  directions 
given  to  the  bailiffs  to  summon  them ;  and  being  all  so  chosen, 
the  copy  of  the  panel  was  of  no  use  to  me."  Graham  and 
Burton  were  the  Crown  Solicitors,  and,  at  the  dawn  of  the  Re- 
volution, they  fled  the  Country,  like  guilty  ghosts  at  cockcrow. 
Mr  Wynne,  Sydney's  Solicitor,  and  one  Forth,  a  joiner,  were 
sent  to  prison  for  telling  some  of  the  Jurymen  that  they  were  a 
"  loggerhead  Jury." 

It  would  be  tedious  to  enumerate  all  the  instances  of  the 
perversion  of  the  Trial  by  Jury  that  occurred  towards  the  close 
of  the  reign  of  Charles  II.  Although,  in  some  cases,  it  may  be 
more  difficult  to  affirm  that  convictions  were  erroneous,  than  that 
a  merciless  use  was  made  of  them,  yet,  of  what  verdict,  in  a  State 
prosecution  during  the  reign  of  Charles  II.,  can  it  be  said,  tliat 

^  See  Mr  Fox's  History,  the  part  where  he  inflicts  a  severe  but  merited  castiga- 
tion  on  Hume  for  his  remarks  on  the  King  withholding  his  pardon  from  Sydney, 
which  Mr  Fox  considers  the  most  reprehensible  passage  in  Hume's  whole  work. 
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it  was,  like  Caesar's  wife,  above  suspicion?  Several  flagrant 
examples  of  Jury-trial  have  already  been  noticed  in  treating  of 
treason,  sedition,  and  restrictions  upon  tlie  Press.  With  respect 
to  prosecutions  growing  out  of  the  City  Elections,  the  Citizens 
who  had  opposed  the  arbitrary  and  illegal  adjournment  of  a  poll 
for  Sheriffs,  were  convicted  of  a  riot.  Among  these  were  the 
Ex-Sheriffs  Bethell,  Cornish,  Pilkington,  Shute,  and  Jenkes  of 
Haheas  Corpus  celebrity.  Pritchard,  the  first  Lord  Mayor 
illegally  foisted  on  the  City,  brought  a  frivolous  and  unfounded 
action,  as  for  an  arrest,  against  Papillon,  who  was  questioning  the 
validity  of  his  appointment  in  a  legal  way  by  a  Quo  Warranto. 
The  Jury  awarded  Pritchard  £10,000  damages;  whereupon 
Chief  Justice  Jeffreys  told  them,  "  You  seem  to  be  persons  who 
have  some  sense  in  you,  and  consideration  of  the  Government, 
and,  I  think,  have  given  a  good  verdict,  and  are  greatly  to  be 
commended  for  it." 

The  Duke  of  York  profited  largely  by  the  usurped  influence  V 
of  the  Court  on  the  appointment  of  Juries,  and  the  precarious  ^ 
tenure  of  the  Judges'  Patents.  He  recovered  £100,000,  in 
damages,  in  1682,  against  Ex-Sheriff  Pilkington  by  a  Hertford- 
shire Jury;  the  action  was  one  of  Scandalum  Magnatum  for 
words :  Sir  Patience  Ward,  a  witness  for  Pilkington,  and  who 
was  Member  for  London  after  the  Revolution,  was  convicted  of 
perjury.  In  1684,  the  Duke  had  awarded  to  him,  by  a  Middlesex 
Jury,  another  £100,000,  in  another  action  of  Scandalum  Mag- 
natum which  he  brought  against  Titus  Gates.  Another  action 
of  Scandalum  Magnatum  brought  by  the  Duke  against  Mr  Colt, 
a  Member  of  Parliament,  yielded  another  £100,000.  More 
actions  of  Scandalum  Magnatum  were  brought  by  the  Duke 
against  Speke,  CuUiford,  and  Sir  Francis  Drake  who  fled  from 
the  Country  to  avoid  a  Trial  by  Jury.  The  mutilator  of 'the 
picture  of  the  Duke  of  York  in  Guildhall  was  not  discovered, 
and  so  was  left  to  be  torn  to  pieces  in  effigy  by  the  Court  Poets, 
as  thus  Gtway : 
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Nothing  shall  daunt  his  pen,  when  truth  does  call; 
No,  not  the  picture-mangier  in  GuildhalL 
The  rebel  tribe,  of  which  that  vermin's  one, 
Have  now  set  forward,  and  their  course  begun ; 
And  while  that  Prince's  figure  they  deface, 

As  they  before  had  massacred  his  name, 
Durst  their  base  fears  but  look  him  in  the  face, 

They'd  use  his  person  as  they've  iised  his  fe,me. 
A  face,  in  which  such  lineaments  they  read 
Of  that  great  Maiiiyr's,  whose  rich  blood  they  shed. 

With  respect  to  the  memorable  challenges  of  Russell  and 
Sydney  to  the  Juries,  on  the  ground  of  want  of  qualification  as 
freeholders,  the  overruling  of  these  challenges  is  made  a  point  in 
the  reversal  of  their  Attainders  after  the  Revolution.  It  is,  also, 
an  Article  of  the  Bill  of  Rights,  "  That  Juries  ought  to  be  duly 
impannelled  and  returned,  and  that  Jurors  which  pass  upon  men 
in  trials  of  high  treason  ought  to  be  freeholders."  Mr  Phillipps, 
in  his  State  Trials,  has  carefully  reviewed  the  authorities  upon 
this  point,  which  have  somewhat  of  a  different  bearing  on  the 
cases  of  Russell  and  Sydney,  the  former  being  tried  by  a  London, 
the  latter  by  a  County  Jury.  He  arrives  at  a  conclusion  that 
the  objection  to  the  Juries  both  of  Russell  and  Sydney  on  the 
ground  of  want  of  freehold  was  valid,  and  that,  consequently, 
they  were  both  illegally  tried.  In  the  present  day,  any  distinc- 
tion drawn  between  Jurymen  freeholders  or  leaseholders  would 
appear  frivolous ;  and,  accordingly,  the  Article  in  the  Bill  of 
Rights  upon  the  subject  has  been  repealed  by  the  Jury  Act,  a 
remarkable  instance  of  the  Ruins  of  Time.  Probably,  however, 
in  the  reign  of  Charles  II.,  such  a  distinction  may  have  been 
analogous  to  that  which  is  considered  toiexist  between  special  and 
common  Jurymen,  or,  what  would  have  been  of  far  greater  im- 
portance, its  observance  might  have  circumscribed  the  choice  of 
Jurors  within  limits  restrictive  of  Shrieval  corruption  and  par- 
tiality then  culminant. 

The  Qrand  Jury,  in  the  case  of  the  Regicides,  and  that  of 
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Colledge,  and  probably  others,  were  attended  hj  the  King's 
Counsel.  In  the  instance  of  Lord  Shaftesbury's  indictment,  the 
evidence  before  the  Grand  Jury  was  taken  in  open  Court,  in 
tlie  presence  of  Chief  Justices  Pemberton  and  North,  who  said 
that  this  course  had  never  been  refused  when  applied  for  by  the 
Counsel  for  the  Crown :  there  is,  however,  no  other  trace  of  the 
practice  to  be  found  in  the  State  Trials.  A  singular  mode  of 
vilifying  a  Grand  Jury  was  adopted  by  Jeffreys,  when  Recorder 
in  1680,  during  the  so-called  reign  of  Ignoramus.  A  London 
Grand  Jury  had  ignored  an  Lidictment  against  a  printer  for  a 
seditious  libel.  Jeffreys,  after  upbraiding  them,  said,  "  I  will  see 
the  face  of  every  one  of  you,  and  let  others  see  you  also :  I  will 
hear  you  repeat,  every  man  of  you,  your  own  sense  of  this 
Bill."  Whereupon  the  Clerk  of  the  Peace,  by  Jeffreys's  com- 
mand, called  every  juryman  by  his  name,  and  asked  him  whether 
Francis  Smith  was  guilty  or  not?  On  their  persisting,  Jeffreys 
told  them  that  it  was  "  impossible  for  God  in  heaven  to  pardon 
their  perjury^." 

{h)     Immunity  of  Juries.  * 

"  Contempsi  Catilince  gladios^  non  pertimescam  tuos ;  our 
ancestors  braved  the  bayonets^  of  Cromwell,  we  bid  defiance  to 
yours,"  is  the  conclusion  of  a  passage  on  the  Immunity  of  Juries, 
in  one  of  the  most  eloquent  speeches  ever  delivered  in  West- 
minster Hall, — Mackintosh's  defence  of  Peltier.  The  passage, 
however,  though  delightful  to  read,  was  not  very  applicable  to 
the  Jury  which  the  advocate  was  addressing.  It  is  to  be  in- 
quired how  far  it  was  applicable  to  Jm'ies  in  the  reign  of  Charles 
II.,  not  taking  into  account  how,  in  that  reign,  igv/yring  or  ac- 
quitting Jurymen,  as  Bamardiston  and  Wilmer,  were  sometimes 

'  Shaftesbury's  Grand  Jury  gave  occasion  to  many  tracts  in  the  reign  of 
Charles  II.,  as,  particularly.  Lord  ^vaers's  Secxtrity  for  Englishmen's  lAvei.  North's 
Examen  represents  the  Court  side  of  the  subject. 

'  Bayonets,  it  is  believed,  were  not  in  use  in  the  time  of  Cromwell ;  but  Mack- 
intosh's jury,  if  they  had  read  Cicero,  were,  probably,  not  archaeologists. 
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punished,  not  indeed  for  their  verdicts,  but  under  some  other 
devised  pretext  of  delinquency. 

The  Immunity  of  Juries  here  to  be  considered  is  that  relating 
to  ih&vc  judicial  capacity.  Jurymen  have  ministerial  functions 
to  perform,  for  misbehaviour  in  which  they  may  be  fined,  as  for 
eating  or  drinking  without  the  permission  of  the  Court  before 
they  have  delivered  a  verdict,  drawing  straws,  or  casting  lots  in 
order  to  terminate  their  deliberations,  and  thus  satisfy  the  crav- 
ings of  their  nature.  It  is  proposed  to  treat  of  the  Immunity  of 
Juries  in  regard  to  {x)  Fines  on  account  of  the  Verdicts,  (y)  The 
Law  of  Attaint  in  the  reign  of  Charles  II. 

(a?)     Fines  for   Verdicts. 

The  Immunity  of  Juries  from  fines  on  account  of  their 
verdicts  is  left  by  Sir  Matthew  Hale,  the  legal  oracle  of  the 
reign  of  Charles  II.,  in  an  unsatisfactory  state.  It  is  true,  that 
he  has  expressed  a  sentiment  which  has  been  often  repeated  and 
extolled,  that  "  It  were  a  most  unhappy  case  that  could  be  to  a 
Judge,  if  he,  at  his  peril,  must  take  upon  him  the  guilt  or  inno- 
cence of  a  prisoner ;  and,  if  a  Judge's  opinion  must  rule  the 
matter  of  fact,,  the  Trial  by  Jury  would  be  useless."  The  latter 
part  of  this  dictum  is  a  truism ;  the  former  amounts  to  nothing 
more  than  that  a  Judge  who  had  no  sinister  interest  in  the 
result  of  a  trial  would  be  unhappy  if  the  responsibility  of  passing 
a  verdict  on  the  guilt  or  innocence  of  a  prisoner  were  shifted 
from  twelve  persons  to  one,  and  that  one  person,  himself.  Hale 
might  have  reasonably  suggested,  that,  in  a  criminal  case, 
especially  if  it  be  also  political,  a  Jury  is  generally  likely  to 
arrive  at  a  more  correct,  if  not  also  a  more  honest  conclusion, 
than  a  Judge.  Or  he  might  have  fairly  intimated,  that  the 
responsibility  of  life  and  death  is  more  than  any  one  man,  or 
any  man  whose  name  is  not  obliterated  in  a  generic  appellation, 
such  as  that  of  Juryman,  can  sustain  in  a  commimity  whereof 
numbers  may  be  censorious,  prejudiced,  or  malicious. 
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Hale  lays  down  the  law  concerning  Immunity  of  Juries  from 
fines  imposed  on  account  of  their  verdicts  thus: — "  I  do  confess, 
that  in  the  King's  Bencli,  there  have  been  many  precedents  of 
Jurors  that  have  acquitted  persons  of  murder  or  other  felony 
tried  in  that  Court,  if  they  have  gone  against  pregnant  evidence, 
that  have  been  fined,  imprisoned,  and  bound  to  their  good  be- 
haviour during  their  lives ;"  and  he  says  the  like  of  fines  in  the 
Exchequer  in  cases  of  Inquests  of  Ofiice,  when  Jurors  did  not 
find  title  in  the  King.  And  he  concludes,  "  Although  the  long  y 
usage  of  fining  Jurors  in  the  King's  Bench  in  criminal  causes 
may  give  possibly  a  jurisdiction  to  fine  in  these  cases,  yet  it  can 
by  no  means  be  extended  to  Courts  of  Sessions,  or  Gaol-Delivery, 
Oyer  and  Terminer^  or  of  the  Peace,  or  other  inferior  juris- 
dictions." 

Six  years  before  Hale's  death  occurred  the  case  of  Bushell, 
which  is  not  noticed  in  the  History  of  the  Pleas  of  the  Crown, 
thereby  affording  internal  evidence  of  what  there  is  otherwise  no 
doubt,  that  this  famous  Institute  of  Criminal  Law  was  unfinished. 
Bushell's  case  arose  out  of  the  trial  of  two  Quakers,  Penn  and 
Mead,  which  has  been  noticed  in  treating  of  the  persecution  of 
that  Sect.  The  trial  occurred  on  the  3rd  of  September,  1670, 
before  the  Mayor,  Kecorder  and  Aldermen,  at  the  Old  Bailey ; 
the  indictment  was  for  holding  an  unlawful  assembly.  The 
Jury,  of  which  Bushell  was  the  foreman,  returned  for  their 
verdict  against  Penn,  "Guilty  of  speaking  in  Gracechurch  Street." 
Mead  they  acquitted.  The  Mayor  and  Recorder  attempted  by 
artful  questions  to  mend  the  verdict,  as  thus,  "  You  mean  he  was 
speaking  to  a  tumult  there  ?  You  mean  he  was  speaking  to  an 
unlawful  assembly  ?"  And  they  ordered  the  Clerk  of  the  Court 
to  draw  up  a  special  verdict,  but  all  to  no  purpose.  The  Mayor 
then  resorted  to  much  abuse,  as  the  following  to  the  Jury: 
*'  Will  you  be  led  by  such  a  silly  fellow  as  Bushell,  a  hypocrite, 
canting  fellow?  I  warrant  you,  you  shall  come  no  more  upon 
juries  in  haste.     Have  you  no  more  wit  than  to  be  led  by  such 

T  2 
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a  pitiful  fellow;  I  will  cut  his  nose."  And  to  Bushell,  "You 
are  a  foreman,  indeed !  you  are  a  factious  fellow ;  I  will  set  a 
mark  upon  you,  and,  whilst  I  have  anytliing  to  do  in  the  City, 
I  will  have  an  eye  upon  you."  And  the  following  dialogue  en- 
sued between  Bushell  and  the  Lord  Mayor : 

Bushell.  Sir  Thomas,  I  have  done  according  to  my  con- 
science. 

Mayor.    That  conscience  of  your's  would  cut  my  throat. 

Bushell.    No,  my  lord,  it  never  shall. 

Mayor.    But  I  will  cut  your's  as  soon  as  I  can. 

Recorder.    He  has  inspired  the  Jury;  he  has  the  spirit  of 

divination,  methinks  I  feel  him Till  now,  I  never  understood 

the  reason  of  the  policy  and  prudence  of  the  Spaniards  in  suffer- 
ing the  Inquisition  among  them :  and,  certainly,  it  will  never  be 
well  with  us,  till  something  like  the  Spanish  Inquisition  be  in 
England. 

The  Mayor  and  Recorder  then  applied  themselves  to  a  very 
practical  point ;  telling  the  Jury,  "  You  shall  go  together,  and 
bring  in  another  verdict,  or  you  shall  starve.  And  we  will  have 
you  carted  about  the  City  as  in  Edward  the  Third's  time.  You 
shall  be  locked  up  without  meat,  drink,  fire,  or  tobacco ;  we  will 
have  a  verdict  by  the  help  of  God,  or  you  shall  starve  for  it." 
On  one  of  the  jurymen  pleading  indisposition,  the  Mayor  said  to 
him,  "  You  are  as  strong  as  any  of  them,  starve  them,  and  hold 
your  principles." 

The  Court  not  being  satisfied  with  the  verdict  of  "  speaking 
in  Gracechurch  Street,"  made  an  adjournment  of  lialf  an  hour. 
The  Juiy  were  afterwards  adjourned  till  the  next  morning 
(Sunday  the  4th  of  September),  at  seven  o'clock,  when  they  re- 
turned the  same  verdict  of  "  speaking  in  Gracechurch  Street." 
They  were  sent  back  with  a  fresh  charge ;  but  on  their  persist- 
ing in  the  same  verdict,  the  Court  was  adjourned  till  the  next 
Monday  (Monday,  September  5th),  at  seven  o'clock,  when,  on 
being  brought  into  Court  from  Newgate,  where  they  had  passed 
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two  nights,  and  had  been  deprived  of  sustenance  for  about  forty 
hours,  they  returned  a  verdict  of  ^^Not  Guilty  "  in  the  case  of  each 
prisoner.  Whereupon  the  Recorder,  amongst  other  reproaches, 
said,  "  God  keep  my  life  out  of  your  hands;  but,  for  this,  the  Court 
fines  you  forty  marks  a  man,  with  imprisonment  till  paid^." 

Bushell  and  the  other  Jurymen  obtained  their  writs  of 
Habeas  Corpus  from  the  Court  of  Common  Pleas,  then  presided 
over  by  Chief  Justice  Vaughan,  to  whom  it  might  have  been  said, 
as  to  one  of  the  Judges  of  Charles  I.,  who  refused  to  concur  in 
the  decision  upon  Ship  Money,  ^^  temporihusque  malis  ausus  es  esse 
honus^r^  The  Return  made  to  Bushell's  writ  disclosed  the  follow- 
ing cause  of  imprisonment ; — "  For  that  they  the  said  Jurors, 
the  said  William  Penn  and  William  Mead  of  the  said  trespasses, 
contempts,  unlawful  assemblies  and  tumults,  '  Contra  legem 
hujus  regni  Anglic,  et  contra  plenam  et  manifestam  evidentiam, 

et  contra  directionem  Curiae  in  materia  legis acquietaverant.' " 

The  return  further  stated,  that,  for  the  ofience  specified,  Bushell 
had  been  sentenced  to  pay  a  fine  of  40  marks,  and  to  remain  in 
prison  until  the  fine  should  be  paid,  which  fine  still  remained 
impaid. 

Chief  Justice  Vaughan,  in  the  first  place,  impugned  the 
Return  to  the  Writ  of  Habeas  Corpus  upon  various  technical 
grounds,  in  which  he  evinced  much  legal  acumen.  He  reviewed 
the  authorities  upon  the  subject  of  fining  Jurors,  and  on  the 
right  of  the  Court  of  Common  Pleas  to  issue  writs  of  Habeas 
Corpus,  and  disposed  of  them  not  altogether  in  a  satisfactory 


^  Andrew  Marvell,  in  a  letter  to  the  Mayor  of  Hull,  writes  concerning  the  trial 
of  Penn  and  Mead,  "The  Jury  not  finding  them  guilty,  as  the  Mayor  and  Recorder 
would  have  had  them,  they  were  kept  without  meat  or  drink  some  three  days,  till 
almost  starved,  but  would  not  alter  their  verdict ;  so  fined  and  imprisoned.  There 
is  a  book  out  which  relates  all  the  passages,  which  were  very  pertinent,  of  the 
prisoners,  but  prodigiously  barbarous  by  the  Mayor  and  Recorder.  The  Recorder, 
among  the  rest,  commended  the  Spanish  Inquisition." 

'  It  appears  from  Hale  that  the  Court  of  Common  Pleas,  in  his  time,  granted 
writs  of  Habeas  Corpus  only  by  means  of  the  fiction  of  a  supposed  suit  or  privilege 
therein,  infavorem  libertatis. 
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way.  He  then  relied  strongly,  as  does  Hale  in  his  History  of 
the  Pleas  of  the  Crown,  on  the  point  that  a  Juryman  might  have 
private  knowledge  independently  of  the  evidence  produced  at  a 
trial ;  as  to  which  point,  in  the  present  day,  it  is  the  duty  of  a 
Juryman  to  communicate  any  private  knowledge  he  may  possess, 
upon  oath,  to  the  Judge  and  his  Colleagues,  in  open  Court,  the 
Common  Law  of  Chief  Justices  Hale  and  Vaughan  herein  not 
being  the  Common  Law  of  Chief  Justices  Campbell  and 
Cockbum^.  The  precedent  in  Bushell's  case  might  have  been 
worthless  as  an  authority,  had  not  Vaughan  further  addressed 
himself  to  the  general  principles  of  the  Trial  by  Jury,  apart 
from  all  technicalities.  His  remarks  upon  this  subject  are  to  be 
treasured  by  every  student  of  this  vital  part  of  the  English 
Constitution. 

"  I  would  know,  whether  anything  be  more  common  than 
for  two  men,  students,  barristers  or  judges,  to  deduce  contrary 
and  opposite  conclusions  out  of  the  same  case  in  law?  And  is 
there  any  difference  that  two  men  should  infer  distinct  con- 
clusions from  the  same  testimony?  Is  anything  more  known 
than  that  the  same  author,  and  place  in  that  author,  is  forcibly 
urged  to  maintain  contrary  conclusions,  and  the  decision  hard, 
which  is  in  the  right?  Is  anything  more  frequent  in  contro- 
versies of  religion,  than  to  press  the  same  text  for  opposite 
tenets  ?  How  then  comes  it  to  pass  that  two  persons  may  not 
apprehend  with  reason  and  honesty  what  a  witness,  or  many 
say,  to  prove  in  the  understanding  of  one  plainly  one  thing,  but, 
in  the  apprehension  of  the  other,  clearly  the  contrary  thing? 
Must,  therefore,  one  of  these  merit  fine  and  imprisonment,  be- 
cause he  doth  that  which  he  cannot  otherwise  do,  preserving  his 

^  On  the  subject  of  the  maxiin,  Vicini  vicinorum  prcesumuntur  scire,  and  the 
individual  knowledge  of  jurymen,  who  were  anciently  the  only  witnesses,  see 
'Reeves's  History  of  the  Law,  Henry  VIII.,  Edw.  VI. ;  the  Author's  Fortescue,  p.  93. 
An  infraction  of  the  right  of  being  tried  by  Peers  of  their  vicinage  was  alleged 
by  the  American  States  as  one  of  the  gi'ounds  of  their  quarrel  with  Great  Britain. 
■ — Memoirs  of  Franklin,  1.  p.  462. 
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oath  and  integrity?    And  this  often  is  the  case  of  the  judge 

and  the  jury A  witness  swears  to  what  he  hath  heard  or 

seen,  hut  a  juryman  swears  to  what  he  can  infer  and  conclude 
from  the  testimony  of  witnesses  by  the  act  and  force  of  his 
understanding,  which  differs  nothing  in  the  reason  from  what 
a  judge,  out  of  various  cases  considered  by  him,  infers  to  be  the 

law  in  the  question   before   him A  Judge  and  Jury  may 

honestly  differ  in  the  result  from  the  evidence,  as  well  as  two 
Judges  may  upon  points  of  law,  which  often  happens. 

"  We  must  take  off  this  veil  and  color  of  words,  which  make 
a  shew  of  being  something,  and,  in  truth,  are  nothing.  If  the 
meaning  of  these  words,  finding  against  the  direction  of  the  Court 
in  matter  of  law  be,  that  if  the  Judge  having  heard  the  evidence 
given  in  Court,  shall  tell  the  jury,  upon  this  evidence,  the  law 
is  for  the  plaintiff  or  for  the  defendant,  and  you  are  under  the 
pain  of  fine  and  imprisonment  to  find  accordingly,  and  the  jury 
ought  to  do  so ;  every  man  sees  that  the  Jury  is  but  a  trouble- 
some delay,  great  charge,  and  of  no  use  in  determining  right  and 
wrong,  and,  therefore,  trials  by  them  may  be  better  abolished 
than  continued:  which  were  a  strange,  new-found  conclusion, 
after  a  trial  so  celebrated  for  many  hundreds  of  years ;  and  such 
a  consequence  would  be  a  greater  mischief  to  the  People  in 

criminal  than  in  civil  trials A  man  cannot  see  by  another's 

eye,  nor  hear  by  another's  ear,  no  more  can  a  man  conclude  or 
infer  the  thing  to  be  resolved  by  another's  understanding  or 
reasoning ;  and  though  the  verdict  be  right  the  jury  give,  yet 
they  being  not  assured  of  it  from  their  own  understanding  are 
foresworn,  at  least  inforo  conscientice.^^ 

The  trial  in  which  Bushell  had  been  a  Juryman  took  place 
at  a  Court  of  Sessions  before  the  Lord  Mayor  and  Eecorder  of 
London ;  so  that  the  decision  in  Bushell's  case  did  not  in  terminis 
affect  the  law  as  to  fining  Juries  for  their  verdicts  by  the  King's 
Bench,  and  Court  of  Exchequer  upon  Inquests  of  Office.  Never- 
theless, this  is  the  last  time  we  read,  in  legal  history,  of  any 
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Jury  having  been  fined  for  its  Verdict^.  It  is  fair  to  attribute 
this  consequence,  in  a  great  degree,  to  what  passed  on  the 
occasion  of  Bushell's  liberation,  especially  to  those  forcible 
arguments  of  Chief  Justice  Vaughan,  which  are  of  general  ap- 
plication to  all  verdicts  of  all  Courts.  Erskine,  in  his  famous 
speech  for  the  Dean  of  St  Asaph,  after  observing  that  the 
Country  was  almost  as  much  indebted  to  Bush  ell,  as  to  Hamp- 
den in  resisting  Ship-money,  states,  that  the  determination  of 
Chief  Justice  Vaughan  and  his  Colleagues  was  never  afterwards 
questioned  by  succeeding  Judges,  not  even  in  the  great  case  of 
the  Seven  Bishops,  on  which,  in  a  great  measure,  depended  the 
dispensing  power,  and  the  personal  fate  of  King  James  ^. 

{y)    Attaint. 

Whether  Juries  were  entitled  to  immunity  from  attaint  in 
criminal  cases,  in  the  reign  of  Charles  II.,  is  a  question  not  free 
from  doubt.   The  proceeding  by  Attaint  against  Jurors  took  place 

'  Ten  years  later,  in  i68r,  Chief  Justice  Pemberton  t(jld  Lord  Shaftesbury's 
Grand  Jury,  "If  any  of  you  shall  be  refractory,  and  will  not  find  any  Bill,  where 
there  is  a  probable  ground  for  an  accusation,  you  do  therein  undertake  to  intercept 
justice,  and  you  thereby  make  yourselves  criminals."  The  Grand  Jury,  notwith- 
standing, ignored  the  Bill,  and  were  not  punished  as  criminals  for  it,  though  the 
Foreman  and  others  of  the  Jury  were  severely  treated  under  other  pretexts. 

2  Erskine  should,  perhaps,  have  said  the  reasoning,  instead  of  the  determina- 
tion; for  the  trial  of  the  Seven  Bishops  was  at  the  bar  of  the  Court  of  King's 
Bench,  and  so,  according  to  Hale,  not  governed  by  the  determination  in  Bushell's 
case.  In  the  case  of  the  Seven  Bishops,  also,  a  commitment  could  scarcely  have 
been  framed,  like  that  of  Bushell,  for  finding  a  verdict  "Contra  directionem  Curiae 
in  materia  legis  ; "  for  two  of  the  four  Judges,  Powell  and  Holloway,  were  for  an 
acquittal,  and  were  consequently  cashiered  after  the  trial.  Mr  Hallam,  after  men- 
tioning the  ancient  notices  of  the  punishment  of  Juries  for  their  verdicts  in  Smith's 
Commonwealth,  and  the  revival  of  the  practice  in  the  reign  of  Charles  II,  by  Chief 
Justices  Hyde  and  Keeling,  states  three  cases  in  that  reign  prior  to  Bushell's  in 
which  fines  upon  Juries  had  been  avoided  and  declared  illegal :  but  he  does  not 
advert  to  the  distinction  pointed  out  by  Hale,  from  whose  book  these  three  cases 
are  taken,  viz.  that  one  of  them  was  before  Judges  of  Nisi  Prius ;  another  before 
Justices  of  Oyer  and  Terminer  for  Gloucestershire ;  and  the  third  at  the  Gaol- 
delivery  at  Newgate.  Hale  does  not  adduce  these  cases  as  precedents  against  the 
power  of  the  Court  of  King's  Bench  of  fining  Jurors  for  their  verdicts,  but  as 
examples  of  the  endeavouring  to  bring  the  practice  of  the  King's  Bench  to  fine 
Jurors  for  their  verdicts  into  the  use  of  Judges  of  Nisi  Prius  and  Gaol-delivery. 
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before  a  second  Jury  consisting  of  twenty-four  jurors.  If  the 
second  Jury  found  that  the  first  Jury  had  given  a  wrong  verdict, 
the  first  Jury  was,  anciently,  liable  to  the  following  punishments. 
1.  Quod  omittant  liberam  legem.  2.  Non  trahantur  in  testi- 
monium. 3.  Bona  et  catalla  sua  foris  faciant  Regi.  4.  Terras 
et  tenementa  sua  capiantur  in  manus  Regis.  5.  Uxores  et 
liberi  sui  amoveantur.  6.  Terrse  et  tenementa  sua  extirpentur. 
7.    In  gaolam  detrudantur^ 

With  respect  to  Chief  Justice  Vaughan's  opinion  on  this 
subject,  Mr  Erskine,  in  the  Dean  of  St  Asaph's  case,  said,  "  The 
learned  and  excellent  Chief  Justice  Vaughan,  in  Bushell's  case, 
expressed  himself  thus  :  '  There  is  no  case  in  all  the  law  of  an 
attaint  for  the  King  nor  any  opinion  but  that  of  Thyrnings, 
10th  Henry  IV.,  for  which  there  is  no  warrant  in  law,  though 
there  be  other  authority  against  it.' "  Lord  Mansfield,  inter- 
posing, said  to  Mr  Erskine,  "  To  be  sure  it  is  so." 

The  following  passages,  notwithstanding,  occur  in  Sir  M. 
Hale's  History  of  the  Pleas  of  the  Crown,  "  But  what  if  a  Jury 
give  a  verdict  against  all  reason,  convicting  or  acquitting  a 

person  indicted  against  evidence,  what  shall  be  done? As  to 

the  acquittal  of  a  person  against  fall  evidence,  it  is  certain  that 
the  Court  may  send  the  Jury  back  again,  to  consider  better  of 
it  before  they  record  their  verdict ;  but,  if  they  are  peremptory 
in  it,  and  stand  to  their  verdict,  the  Court  must  take  tlieir 
verdict,  and  record  it,  but  may  respite  judgment  upon  the 
acquittal.  But,  as  touching  punishing  the  Jury,  I  think  the 
King  may  have  an  attaint;  for  although  a  man  convicted  upon 

^  There  is  no  statute  against  the  peijury  of  a  witness  till  the  5th  Eliz.  c.  9 ;  but 
the  perjury  of  Jurors  is  the  subject  of  many  earlier  statutes.  It  was  a  common 
article  in  an  attorney's  bill  to  charge  pro  amicitia  Vicecomitis.  It  appears  from  the 
Paston  Letters,  that  it  was  not  unusual  to  procure  a  King's  Letter  to  obtain  the 
Sheriff's  favour  on  an  approaching  trial,  the  price  of  which  is  stated  to  be  a  noble. 
The  i8th  Hen.  VI.  c.  14,  was  passed  for  recovering  bribes  from,  the  Sheriff  given 
him  to  return  Juries.  See  concerning  the  corruption  of  Sheriffs  and  Jurors  ancient 
notices  of  law  and  literature,  in  the  Author's  Notes  on  Fortescne,  and  Barrington's 
Ancient  Statutes. 
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an  indictment  can  hare  no  attaint,  because  the  guilt  is  affirmed 
by  two  inquests  \  the  grand  inquest,  that  presents  the  oflfence 
upon  their  Oaths,  and  the  petit  jury  that  agrees  with  them ;  yet, 
where  the  petit  Jury  acquits,  they  stand  as  a  single  verdict,  for 
they  disaffirm  what  the  grand  inquest  have  upon  their  oaths 
presented,  and  with  this  agrees  the  book  10.  H.  4.  Attaint  60, 
64,  per  Thymings."  We  here  observe  that  the  opinions  of 
Hale  and  Vaughan  upon  the  subject  of  Attaint  are  frontihus 
adversis  pugnantia  ;  but  Hale's  reason  that  a  convicted  prisoner's 
guilt  "  is  affirmed  by  two  inquests,"  may  not  appear  satisfactory, 
for  the  Grand  Jury  only  finds  a  probable  cause  for  prosecution, 
and  does  not  affirm  the  prisoner's  guilt.  As  for  Thymings,  like 
other  authorities  for  Common  Law,  he  was  liable  to  be  stuck  up 
or  bowled  down  as  he  suited  or  not  the  opinions  of  his  suc- 
cessors. 

Blackstone,  in  his  Commentaries,  lays  down  the  law  as  it 
stood  in  his  day,  agreeably  to  Hale,  thus,  "  If  the  verdict  be 
notoriously  wrong,  the  Jury  may  be  punished  and  the  verdict 
set  aside  by  attaint  at  the  suit  of  the  King,  hut  not  at  the  suit  of 
the  Prisoner  f  the  inequality  of  which  rule  does  not  appear  to 
have  struck  him  as  remarkable.  A  statute  of  the  5th  of  George 
IV.  has  abolished  the  odious  proceedings  by  Attaint,  the  ap- 
prehension of  which,  in  State  Prosecutions,  whether  Hale  were 
right  or  wrong,  must  have  made  a  Jury  tremble  at  an  acquittal. 

IV.     Counsel  and  Attornies. 

The  full  defence  of  prisoners  by  Counsel  and  Attornies,  and 
liberty  of  speech  when  pertinent  to  a  client's  vindication,  are 
first  principles  in  the  administration  of  justice,  the  absence  of 
which  denotes  a  very  despotic  Constitution,  or  one,  the  im- 
provement of  which   has  been   shamefully  neglected,    owing 

1  Another  reason  has  been  given,  viz.  that  the  person  obtaining  a  false  verdict  was 
joined  as  a  defendant  with  the  Jury  in  the  attaint,  which  the  King  could  not  be. — 
Banington's  Ancient  J^atiUes. 
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to  lethargy,  or  an  overweening  prejudice  in  favour  of  the 
past,  amounting  to  what  Lord  Bacon  calls  a  morosa  morum 
retentio. 

The  assistance  of  Counsel  to  cross-examine  witnesses  and 
address  the  Jury  was  denied  to  persons  accused  of  treason  and 
felony,  throughout  the  reign  of  Charles  II.  This  was  a  signal 
defect  in  the  Constitution,  which  has  now,  though  recently, 
been  eradicated ;  and  although  full  defence  hy  Counsel  was  not 
allowed,  except  in  cases  of  treason,  and  offences  inferior  to  felony, 
until  within  living  memoiy,  counsel  were  much  earlier  permitted 
to  examine  witnesses,  to  confer  with  a  prisoner  under  trial,  and 
even  to  hand  him  a  written  speech,  to  which  transaction  most 
Judges,  ashamed  of  the  law,  were  mercifully  blind.  In  the 
trials  for  the  Popish  Plot,  and  for  that  of  which  Russell  and 
Sydney  were  accused,  the  infamy  of  the  witnesses,  the  enormous 
quantity  of  irrelevant  and  hearsay  evidence  adduced  on  the  part 
of  prosecutions,  the  browbeating  and  tricks  of  the  King's  Coun- 
sel, and  the  wicked  practices  of  corrupt  Judges,  made  the 
assistance  of  Counsel  for  prisoners  indispensable  to  the  vindi- 
cation of  innocence.  Without  the  aid  of  Counsel,  trials  in 
Courts  of  Justice  became  mere  ceremonies  in  the  pageant  of  a 
State-sacrifice.  Not  only  were  applications  for  the  allowance 
of  Counsel  uniformly  rejected,  but  great  jealousy  was  evinced  of 
any  species  of  aid  with  which  a  prisoner  might  be  furnished  in 
his  defence.  At  the  trial  of  Algernon  Sydney,  the  Solicitor- 
General  said,  "  I  must  do  my  duty ;  Mr  Williams  exceeds  his 
liberty,  he  informs  the  Prisoner  several  things ;"  to  which  Mr 
Williams  replied,  "  I  only  said.  If  it  was  a  plea,  put  it  in ;  Mr 
Attorney  can  hear  all  I  say."  The  Report  adds,  "Whereupon 
Mr  Williams  was  reproved  by  the  Lord  Chief  Justice."  At 
Fitzharris's  trial  it  was  said  by  the  Solicitor-General,  "  It  is 
not  the  duty  of  a  Solicitor  to  bring  papers,  or  to  advise,  or  fur- 
nish matter  of  defence ;  he  is  only  appointed  by  the  Court  to  run 
of  errands.  ^^ 
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The  seizing  and  withholding  from  CoUedge,  the  Protestant 
Joiner,  the  papers  for  his  defence  in  a  trial  for  High  Treason,  is 
one  of  the  most  infamous  proceedings  to  be  found  in  the  State 
Trials  of  the  reign  of  Charles  II.  The  following  colloquies  on 
the  subject  occur  between  the  Court  and  the  Prisoner. 

Colledge.  Pray,  mj  Lord,  let  me  have  my  papers  delivered 
to  me ;  I  cannot  make  my  defence  else. 

Lord  Chief  Justice  North.  We  are  your  Counsel  in  matter  of 
fact,  and  to  give  you  your  papers,  were  to  assign  you  Counsel 
against  law,  they  being  not  your  own  papers,  but  coming  from  a 
third  hand.    We  know  of  no  Solicitors  in  cases  of  treason. 

Attorney- General.  Here  are  abundance  of  niceties  proposed 
for  him  to  move ;  and  these  will  be  a  strange  sort  of  pro- 
ceedings at  this  rate,  if  men  go  about  to  espouse  the  cause  of 
traitors. 

Colledge.    I  am  no  traitor,  Mr  Attorney. 

Att.-Gen.    You  stand  indicted  of  high  treason. 

Chief  Justice.  When  a  paper  is  written  in  the  second  person, 
you  should  do  so  and  so,  it  is  an  ill  precedent  to  permit  such 
things ;  that  were  to  give  Counsel  in  an  indirect  way,  which  the 
law  does  not  give  directly.  The  speech  is  not  Jit  for  you,  we 
have  read  enough  to  suppress  it. 

Colledge.    Another  paper  there  is,  that  is  something  of  law. 

Justice  Jones.  Nothing  but  what  is  scandalous  to  the  Go- 
vernment. 

Serjeant  Jeffreys.  To  allow  you  these  papers  is  to  allow  you 
Counsel  by  a  side  wind It  is  assigning  Counsel  witli  a  wit- 
ness  If  Mr  Colledge  have  such  a  thing  as  a  Solicitor,  I  shall 

crave  leave  to  put  that  Solicitor  in  mind  of  the  case  of  one  that 
was  indicted  for  high  treason.  (Aaron  Smith,  the  Solicitor,  was 
afterwards  sentenced,  for  supplying  Colledge  with  scandalous  in- 
structions, to  pay  a  fine  of  £500,  and  to  stand  for  two  hours  in 
the  pillory  before  Westminster  Hall  gate,  and,  for  the  same  time, 
at  the  Royal  Exchange.) 
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At  the  trial  of  Lord  Stafford,  the  following  scene  occurred,  in 
which  several  Managers  of  the  Commons  acted  a  very  shameful 
part,  yet  they  were  the  same  individuals  who  were  conspicuous  in 
struggling  for  the  political  liberties  of  the  Country ;  so  intimately, 
at  that  period,  were  the  causes  of  liberty  and  bigotry  associated ! 
Mr  Fox,  in  noticing  a  savage  murmur  of  applause  at  Lord 
Stafford's  trial,  observes,  "  How  is  this  horror  deepened,  when 
we  reflect  that  in  that  odious  cry  were  probably  mingled  the 
voices  of  men  to  whose  memory  every  lover  of  the  English 
Constitution  is  bound  to  pay  the  tribute  of  gratitude  and 
respect !" 

Lord  High  Steward.  It  is  not  intended  to  make  use  of 
Counsel  as  to  matter  of  fact,  but  they  may  stand  by. 

Serjeant  Maynard.  My  lords,  they  may  stand  within  hear- 
ing, but  not  within  prompting. 

Lord  Stafford.  I  assure  you,  if  I  had  all  the  Counsel  in  the 
world,  I  would  not  make  use  of  them  for  matter  of  fact. 

Mr  Trehy.  My  lords,  will  you  please  to  order  them  to  stand 
at  a  convenient  distance,  that  they  may  not  prompt  the  prisoner  ? 

Sir  William  Jones.  If  your  lordships  order  that  they  shall 
be  within  hearing,  I  do  not  oppose  it ;  but  then  I  desire  they 
may  stand  at  that  distance,  that  there  may  be  no  means  of  inter- 
com-se,  unless  points  of  law  do  arise. 

Sir  F.  Winning  ton.  We  did  perceive  his  Counsel  come  up 
towards  the  bar,  and  very  near  him,  and  therefore  we  thought  it 
our  duty  to  speak  before  any  inconvenience  happened. 

Lord  High  Steward.  When  there  is  cause,  take  the  ex- 
ception, but  they  do  not,  as  yet,  misbehave  themselves. 

On  the  sixth  day  of  his  trial  Lord  Stafford's  voice  failed,  and 
the  Lord  High  Steward  said  that  he  could  not  be  heard.  Upon 
which  Lord  Stafford  complained  that  the  shouts  of  the  rabble 
on  every  day  of  his  trial  had  so  discomposed  him  that  he  scarce 
knew  what  he  did  or  said ;  and  begged  that  a  paper  might  be 
read.     The  Lord  High  Steward  said  that  it  was  only  a  question 
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whether  the  paper  should  he  read  "  by  his  Lordship,  who  could 
not  be  heard,  or  by  the  Clerk?"  But  the  Managers  for  the 
Commons  insisted  that  the  paper  should  be  read  by  Lord 
Stafford  himself:  so  this  aged  and  decrepit  Peer,  on  the  sixth 
day  of  his  trial  for  his  life,  throughout  unaided  by  legal  assist- 
ance of  any  kind,  daily  hooted  at  by  a  rabble,  struggling  against 
a  Committee  composed  of  the  most  experienced  and  talented 
statesmen  and  lawyers  of  the  day,  and  become  inaudible,  was 
forced  to  read  his  paper  himself. 

The  delusive  sophism,  which  has  often  been  repeated  from 
the  Bench  within  living  memory,  that  the  Judge  is  the  prisoner's 
Counsel  in  matters  of  fact,  was  the  jargon  of  the  day  in  the  reign 
of  Charles  II.  And,  with  regard  to  another  maxim  equally  hypo- 
critical, that  matters  of  law  might  be  argued  by  Counsel  to  be 
assigned  by  the  Court,  this  privilege  was  conceded  only  subject 
to  a  proviso,  if  the  Court  thought  the  point  of  law  fit  to  be 
argued,  and,  in  their  opinion,  involved  reasonable  doubt.  Thus 
Chief  Justice  Jeffreys  told  Algernon  Sydney,  "  If  you  assign 
any  particular  point  of  law,  then,  if  the  Court  think  it  such  a 
point  as  may  be  worth  the  debating,  you  shall  have  Counsel." 
Chief  Justice  North  said  to  Colledge  under  trial  for  high  treason, 
"  When  things  come  before  us  that  are  fit  for  you  to  have 
Counsel  upon,  you  shall  have  Counsel  assigned  you.  But  it 
must  be  matter  debateable  and  fit  to  be  argued ;  for  I  tell  you 
a  defence  in  high  treason  ought  not  to  be  made  by  artificial 
cavils."  And  Justice  Jones  added,  "  You  ought  first  to  plead. 
You  have  a  right  to  demand  Counsel  in  matters  of  law,  hut  then 
it  must  be  upon  such  matters  of  law  as  you  yourself  propose  to 
the  Court,  and  the  Court  shall  adjudge  to  be  matters  of  law  fit 
to  be  debated.  Till  then  we  cannot  assign  you  Counsel."  Upon 
Colledge  using  a  good  argument,  that  he  could  not,  without  legal 
assistance,  tell  what  points  of  law  he  might  submit  for  argument, 
the  Attorney-General  said,  "Mr  Colledge,  no  man  ought  to 
propose   your  plea  for  you,  '  Ignorantia  juris  non  excusat.'  " 
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FitzliaiTis,  upon  his  trial,  was  told  by  the  Chief  Justice  that  his 
plea,  being  special,  could  not  be  received  without  a  Counsel's 
hand  to  it,  and  the  Court  would  not  enjoin  any  Counsel  to  serve 
him  furtlier  than  they  were  willing  themselves. 

Vane  and  the  Regicides  were  denied  the  assistance  of  Counsel 
to  argue  an  important  question  of  law  concerning  the  protection 
afforded  them  by  the  statute  of  Henry  VII.,  and,  also,  a  point 
touching  the  legal  continuance  of  the  Long  Parliament  of  Charles 
I.,  pursuant  to  an  Act  passed  before  the  rupture  with  the  King. 
Lord  Russell  and  Sydney  asked  for  Counsel  to  argue  the  point, 
Whether  a  conspiracy  to  make  an  insurrection  (technically,  levy 
war)  was,  contrary  to  the  opinion  of  Lord  Coke,  a  legal  overt 
act  of  compassing  the  King's  death?  and  Sydney,  Whether 
there  had  been  two  legal  witnesses  of  treason  adduced  against 
him  ?  Counsel  were  not  allowed  to  argue  either  of  these  ques- 
tions: as  to  the  two  witnesses,  Jeffreys  said,  that  it  was  a 
question  oi  fact  and  not  of  law;  and,  as  to  the  point  of  con- 
structive treason,  "  'Tis  not  a  question  ;  you  might  as  well  ask 
me  whether  the  first  chapter  of  Littleton  be  law?" 

There  have  not  been  preserved  many  records  of  trials  for 
Misdemeanors  in  the  reign  of  Charles  11. ;  probably  the  sentences 
for  high  treasons  (as  Clarendon  says  of  the  punishments  of  the 
Star  Chamber,  that  they  withdrew  spectators  from  every  other 
Court,)  rendered  trials  for  misdemeanors  too  unattractive  to  be 
published.  Enough,  however,  remains  to  shew  that  Counsel  did 
not,  more  than  prisoners  and  witnesses,  escape  at  least  from  the 
rough  side  of  Jeffreys's  tongue. 

On  the  trial  of  Braddon  and  Speke  for  propagating  a  rumour 
that  the  Earl  of  Essex  had  not  died  in  the  Tower  by  suicide,  a 
boy  had  spoken  to  having  seen  a  bloody  razor  that  had  been 
cast  out  of  a  window  in  the  Tower,  and  had  afterwards  denied 
it ;  and  it  was  asked  of  his  sister,  a  witness,  whether  between 
the  time  of  the  boy's  report  and  his  denial,  she  had  told  him 
that  if  he  did  not  deny  his  report,  the  King  would  hang  his 
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father.  The  Court  were  determined  that  the  boy's  denial  should 
not  be  thus  explained  away. 

Mr  Wallop  (Counsel  for  the  Prisoners).  Did  not  you 
tell  him,  "the  King  will  hang  your  father  if  you  do  not 
deny  it?" 

Chief  Justice.  We  see  plainly  enough  whither  that  question 
tends.  You  that  are  Gentlemen  of  the  Robe  should  caiTy 
yourselves  with  greater  respect  to  the  Government.  I  tell  you, 
your  question  is  a  reflection  upon  the  government,  and  you  shan't 
do  any  such  thing  while  I  sit  here,  by  the  grace  of  God,  if  I  can 
help  it. 

Mr  Wallop.  I  am  sorry  for  that ;  I  never  intended  any  such 
thing,  my  Lord. 

Chief  Justice.  Pray  behave  yourself  as  you  ought,  Mr  Wallop ; 
you  must  not  think  to  huif  and  swagger  here. 

Mr  Wallop.  I  am  in  the  judgment  of  the  Court,  whether 
I  do  anything  but  what  becomes  an  advocate  for  his  client. 

Chief  Justice.  Yes,  you  are  so,  and  shall  know  that  you  are 
under  the  correction  of  the  Court  too. 

Justice  Withens.  Truly,  I  do  not  see  where  there  is  any 
countenance  for  asking  such  a  question. 

Chief  Justice.  No,  but  some  people  are  so  wonderfully 
zealous. 

Mr  Wallop.     My  Lord,  zeal  for  the  truth  is  a  good  zeal. 

Chief  Justice.  But  zeal  for  faction  and  sedition,  I  am  sure, 
is  a  bad  zeal ;  I  see  nothing  in  this  cause  but  villany  and 
baseness.  I  believe  no  man  that  has  heard  it  but  will  readily 
acknowledge  that  it  appears  to  be  an  untoward,  malicious,  ugly 
thing,  as  bad  as  ever  I  heard  since  I  was  born. 

At  a  later  stage  in  the  trial,  upon  the  Prisoner  Braddon 
asking  of  a  witness  a  question  tending,  like  that  which  had  been 
put  by  his  Counsel,  to  shew  that  the  persons  who  had  given  an 
account  of  what  they  had  witnessed  respecting  Essex  had  been 
subsequently  tampered  with — 
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Chief  Justice.  The  spirit  of  the  client  was  got  into  the 
Counsel  just  now,  and  now  it  is  got  into  the  client  again.  'Tis 
an  hard  matter  to  lay  it,  I  perceive. 

Mr  Wallop.  My  Lord,  I  am  here  of  Counsel  for  Mr  Braddon, 
and  I  only  ask  questions  as  they  are  in  my  breviate. 

Chief  Justice.  But,  Sir,  if  you  have  anything  in  your 
breviate  that  reflects  upon  the  Government,  you  shall  not  be 
permitted  to  vent  it  so  long  as  I  sit  here. 

Mr  Wallop.  My  Lord,  I  hope,  with  submission,  I  never 
did,  nor  ever  shall  let  such  thing  come  from  me. 

Chief  Justice.  Nay,  be  as  angry,  or  as  pleased  as  you  will, 
it  is  all  one  to  me ;  you  shall  not  have  liberty  to  broach  your 
seditious  tenets  here.  We  have  got  such  strange  kind  of 
notions  now-a-day,  that,  forsooth,  men  think  they  may  say  any- 
thing because  they  are  Counsel. 

In  the  case  of  Pritchard  against  Papillon,  before  mentioned 
as  arising  out  of  the  City  Elections,  Mr  Ward,  Counsel  for  the 
defendant,  was  thus  rated  by  Jeffreys :  "  Let  us  have  none  of 
your  fragrances  and  rhetorical  flowers  to  take  the  people  with... 
...Do  not  make  such  excursions  ac?  captandum  populum  with 
your  flourishes :  for  that  is  all  which  is  designed  by  your  long 
harangues.  But  I  mast  not  suffer  it ;  I  will  have  none  of  your 
enamel  nor  your  garniture." 

V.     Witnesses. 

The  reign  of  Charles  II.  was  the  era  above  all  others  in 
English  History  of  perjury  in  capital  cases ;  especially  with  re- 
gard to  the  Popish  and  Rye-house  Plots.  Political  circumstances 
may  have  called  forth  perjured  witnesses;  but  their  fatal  success 
is  mainly  attributable  to  the  defects  of  the  Constitution  in  re- 
gard to  Judges,  Juries,  Counsel,  and  also  to  similar  imperfections 
now  to  be  considered  in  the  law  regarding  Witnesses.  Tlie  law 
of  Witnesses  in  the  reign  of  Charles  II.  was  imperfect,  not  only 
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as  oifering  encouragement  to  perjurers,  but  also  as  suppressing 
or  deteriorating  the  evidence  of  the  witnesses  of  truth. 

The  principal  shortcoming  of  perfection  in  the  prosecution  of 
State  Offences  with  regard  to  Witnesses,  in  the  reign  of  Charles 
II.,  was  that  of  a  prisoner's  witnesses  upon  charges  of  treason 
and  felony  not  being  sworn.  This  rule  was  attended  with  preju- 
dice to  the  prisoner,  inasmuch  as  the  testimony  of  his  witnesses 
was,  on  that  account,  deemed  of  inferior  weight  to  that  of  the 
sworn  witnesses  of  the  Crown,  in  the  estimation  of  Juries  and 
the  public.  Nor  did  the  Crown  Lawyers  and  the  Judges  fail 
to  depreciate  the  witnesses  of  prisoners  for  a  defect  which  the 
law  forbad  to  be  remedied.  Thus,  upon  the  trial  of  Gascoigne 
for  the  Popish  Plot,  Chief  Justice  Jones  thought  he  had  annihi- 
lated the  credit  of  a  witness  for  the  prisoner,  when  he  told  the 
Jury,  "  Gentlemen,  you  have  the  King's  witness  on  oathy  he 
that  testifies  to  the  contrary  is  larely  upon  his  word,  and  besides 
he  is  a  Papist." 

Sir  Matthew  Hale  states  the  Rule  of  the  witnesses  of  a 
prisoner  being  unsworn  as  applicable  to  capital  cases,  and  adds, 
that  "  the  reason  thereof  is  not  manifest."  It  is,  however, 
obvious  that  the  reasons  of  it  were  the  thirst  of  arbitrary  Sove- 
reigns for  vengeance,  and  their  avidity  for  forfeitures.  For  the 
same  reasons,  until  the  time  of  Queen  Mary,  and  during  the 
massacres  of  Henry  VIII.,  no  witnesses  sworn  or  unsworn  were 
allowed  to  be  adduced  against  the  Crown. 

Sir  Edward  Coke,  after  stating,  that  a  Statute  creating  a 
particular  new  felony  had  provisions  fit  to  be  imitated  in  all  new 
felonies,  (such  as  exemption  from  escheat,  from  corruption  of 
blood,  and  from  loss  of  dower,)  adds,  *'  and  witnesses  for  the 
prisoner  to  be  examined  on  oath ;"  on  which  last  provision  he 
observes,  "  And  to  say  the  truth,  we  never  read  in  any  Act  of 
Parliament,  ancient  author,  book  case,  or  record,  that,  in  criminal 
cases,  the  party  accused  should  not  have  witnesses  sworn  for 
him ;  and,  therefore,  there  is  not  so  much  as  a  scintilla  juris 


FOR   STATE    OFFENCES.  291 

against  it.  And  I  well  remember  when  the  Lord  Treasurer 
Burleigh  told  Queen  Elizabeth,  '  Madam,  here  is  your  Attorney- 
General  (I  being  sent  for),  Qui  pro  domind  Regind  sequitur,^  she 
said,  she  '  would  have  the  form  of  records  altered,  for  it  should 
be  Attomatus-Generalis  qui  pro  domind  veritate  sequitur^  " 

By  the  Treason  Act  of  William  III.  (7  Willm.  III.  c.  3) 
a  prisoner's  witnesses  were  made  examinable  upon  oath  in  cases 
of  treason ;  but  it  was  not  till  a  Statute  of  Anne,  (1  Ann.  st.  2. 
c.  9,)  that  they  became  so  examinable  in  felony  also.  Thus  fell 
a  practice  glaringly  unjust,  reprobated  and  pronounced  to  be 
unsupported  by  a  scintilla  of  law,  according  to  Coke,  but,  never- 
theless, habitually  enforced  by  him,  wondered  at  by  Hale,  and 
which  survived  the  liberal  reign  of  William  III. 

A  prisoner,  by  the  Treason  Act  of  William  III.,  was  em- 
powered to  have  tlie  like  process  to  compel  his  witnesses  to 
appear  for  him,  as  was  usually  granted  to  compel  witnesses  to 
appear  against  prisoners ;  the  absence  of  such  a  provision  was 
a  defect  of  procedure  in  the  prosecution  of  State  Offences  in  the 
reign  of  Charles  II.  In  many  trials  of  that  reign,  the  prisoner 
might  with  as  little  success  have  called  for  his  witnesses,  as 
invoked  spirits  from  the  vasty  deep.  One  Turner,  tried  for 
felony,  in  1664,  told  the  Court  that  his  witnesses  sent  him 
word  that  they  dared  not  come  without  an  order ;  to  which  the 
Chief  Justice  answered,  "When  witnesses  come  against  the 
King^  we  cannot  put  them  to  their  oaths,- much  less  precept  them 
to  come.''^  It  may  be  supposed  that  witnesses  would  be  very 
reluctant  to  appear  for  a  prisoner  upon  a  State  prosecution  before 
such  a  Judge  as  Jeffreys.  They  might  have  anticipated  a  scold- 
ing like  that  received  by  a  Wapping  scrivener,  of  whom  Jeffreys, 
on  being  informed  that  he  was  a  Trimmer^  said,  "  A  Trimmer ! 
I  have  heard  of  such  a  monster,  but  never  saw  one ;  turn  you 
round,  Mr  Trimmer,  and  let  me  see  your  face."  In  the  Hall, 
one  of  the  scrivener's  friends  asked  him  how  he  came  off? 
"  Come  off,"  said  he,  "  I  am  escaped  from  the  terrors  of  that 
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man's  face,  which  I  would  scarce  undergo  again  to  save  my  life; 
and  I  shall  certainly  have  the  frightful  impression  of  it  as  long 
as  I  live."  His  memory  of  the  Judge  proved  tenacious,  when,  at 
the  Revolution,  this  same  scrivener  recognised  Jeffreys  in  the 
disguise  of  a  seaman,  holding  a  pot  in  his  hand,  in  a  cellar  at 
Wapping,  intending  to  escape  by  sea.  The  sight  of  the  nautical 
Judge's  visage  again  made  the  Trimmer  start. 

Two  Witnesses  in  cases  of  treason  seem  to  have  been  ad- 
mitted, at  least  from  the  time  of  the  trial  of  Stafford,  as  being 
required  by  a  Statute  of  Edward  VI.,  but,  as  Michael  Foster 
observes,  Sir  Matthew  Hale  "  fluctuateth  between  two  opposite 
opinions,"  upon  the  point  whether  the  Statute  of  Edward  VI. 
had  been  repealed  by  a  Statute  of  Mary?  The  Judges,  at  the 
close  of  the  reign  of  Charles  II.,  might  have  been  less  unwilling 
to  profess  what  was  clearly  the  correct  view  of  this  question,  as 
they  had  invented  a  device  for  preserving  the  outward  ceremony 
of  requiring  two  witnesses,  whilst  frittering  away  its  substance. 
This  device  will  be  best  explained  by  Chief  Justice  Jeffreys,  in 
his  charge  to  the  Jury  upon  Algernon  Sydney's  trial:  "Not 
long  ago  all  the  Judges  of  England  were  commanded  to  meet 
together,  and  one  that  is  the  Senior  of  the  King's  Counsel  was 
pleased  to  put  this  case :  If  I  buy  a  knife  of  I.  S.,  to  kill  the 
King,  and  it  be  proved  by  one  witness  that  I  bought  a  knife 
for  this  purpose,  and  another  comes  and  proves  I  bought  such 
a  knife  of  I.  S.,  they  are  two  witnesses  sufficient  to  prove  a  man 
guilty  of  high  treason.  And  so  it  was  held  by  all  the  Judges 
of  England  then  present,  in  the  presence  of  all  the  King's 
Counsel." 

It  was,  moreover,  the  law  of  the  reign  of  Charles  II.,  that  a 
Paper  might  be  a  witness  within  the  meaning  of  the  Statute  of 
Edward  VI.  The  Solicitor-General  said  of  the  old  polemical 
disquisition  found  in  Sydney's  closet :  "  This  Book  will  be 
another,  and  more  than  two  witnesses  against  the  prisoner." 
And  Jeffreys,  in  his  summing  up,  says,  that  the  prisoner's  guilt 
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stands,  "not  upon  two,  but  on  twenty-two  witnesses,  if  you 
believe  this  book  was  written  by  him." 

The  necessity  for  two  witnesses  upon  prosecutions  for  high 
treason  was  placed  beyond  doubt  by  the  Treason  Act  of  William. 
The  expediency  of  the  Rule  itself  may  be  open  to  question. 
It  has  been  canvassed  by  Bentham,  and,  since  his  time,  has  been 
modified  by  a  Statute  of  Victoria,  (5th  and  6th  Vic.  c.  51,) 
whereby,  when  an  overt  act  of  treason  is  the  assassination,  or  a 
direct  attempt  against  the  life  or  person  of  the  Sovereign,  a  con- 
viction may  be  supported  by  the  like  evidence  as  if  the  prisoner 
stood  charged  with  murder,  consequently  by  a  single  witness. 

Accomplices  do  not  appear  to  have  been  subject  as  to  their 
testimony,  in  the  reign  of  Charles  II.,  to  the  modem  quasi  Rule 
of  law,  rendering  their  corroboration  practically  though  not  tech- 
nically indispensable.  But,  at  all  times,  the  confirmation  of  an 
accomplice  must  have  been  deemed  of  importance  to  the  credit 
of  his  testimony.  No  usage  appears  to  have  prevailed,  as  at 
present,  of  cautioning  a  Jury  against  adopting,  for  the  confir- 
mation of  an  accomplice,  any  corroboration  of  his  story  which 
does  not  touch  the  identity  of  a  prisoner.  In  Algernon  Sydney's 
case,  Lord  Howard,  the  single  witness  to  any  treasonable  act  as 
of  his  own  knowledge,  was  an  accomplice,  and  shewn  to  be  one 
of  the  vilest  character,  (Evelyn  calls  him  a  *'  monster  of  a  man") : 
he  had  deposed  that  Sydney  sent  word  to  Scotland,  that  con- 
federates from  that  Country  should  come  to  London.  The 
corroboration  of  Lord  Howard's  w^hole  story  was,  that  the  con- 
federates indicated  had  been  seen  in  London,  and,  upon  the 
discovery  of  the  Rye-house  Plot,  had  absconded.  It  is  obvious 
that  the  corroborating  witnesses  might  have  been  speaking  what 
was  perfectly  true,  and  yet  that  Lord  Howard  himself,  and  not 
Sydney,  might  have  sent  for  the  confederates  to  come  to  London. 
The  fahula  might  have  been  invented  to  square  with  circum- 
stances of  undoubted  occurrence,  or  might  have  been  true,  except 
as  to  the  point  in  issue  who  were  the  Actores  fabulce? 
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Witnesses  infamous  in  acceptation  of  law,  or  disqualified  by 
way  of  punisliing  society  as  well  as  themselves  for  certain  of- 
fences, were,  in  the  reign  of  Charles  II.,  rejected ;  but  were 
made  good  witnesses  again  by  a  pardon,  if  the  Crown  for  its 
own  purposes  wished  for  their  regeneration ; — blemishes  which 
have,  within  memory,  been  removed  from  English  Jurisprudence. 
Bentham  has  the  merit  of  having  first  exposed  with  argument 
and  ridicule  these  and  several  cognate  anomalies  oTthe  English 
Law  of  Evidence,  which  have  been  abolished  since  his  time, 
but,  probably,  in  a  great  measure,  owing  to  the  force  of  his 
writings.  On  the  trial  of  Lord  Castlemaine  for  high  treason,  in 
the  reign  of  Charles  IL,  one  Dangerfield  was  produced  as  a 
witness  for  the  Crown;  he  had  been  convicted  of  six  felonies, 
outlawed,  whipt,  pilloried,  but  pardoned  and  burnt  in  the  hand^ 
Judge  Jones  held  Dangerfield  to  be  a  competent  witness,  for  a 
reason  that  "  if  a  man  be  pardoned,  he  becomes  liher  et  legalis 
homo,  and  may  wage  hatteiy  The  Judges  of  the  Courts  of 
King's  Bench  and  Common  Pleas  laid  their  heads  together  upon 
the  point,  and  their  united  opinion  was  delivered,  that  though  a 
general  pardon  would  not  have  restored  the  competency  of  the 
witness,  yet  that  heing  burnt  in  the  hand,  the  pardon  and  burning 
together  made  him  a  liher  et  hgalis  homo,  a  wagerer  of  hattel, 
and  a  competent  witness. 

A  few  instances  may  be  added  of  examinations  of  witnesses 
which  it  may  be  difficult  to  refer  to  the  head  of  practical  oppres- 
sion, without  any  imputation  whatever  on  public  laws. 

A  witness  who  had  a  lengthened  tissue  of  falsehoods  to  relate, 
was  allowed  to  have  the  thread  of  them  in  his  own  winding. 

Oates.    I  desire  I  may  be  left  to  my  own  method. 


1  In  Shakspere's  Henry  IV.  Jack  Cade  says,  "  I  fear  neither  sword  nor  fire  ; " 
on  which  Dick  observes,  aside,  "Methinks  he  should  stand  in  need  oi  fire,  being 
burnt  in  the  hand  for  stealing  of  sheep."  Hale  writes  that  a  "burning  in  the  hand 
countervails  a  pardon."  He  appears  to  have  thought  that,  if  there  be  a  pardon,  a 
man  might  be  made  a  witness  without  a  hot  iron. 
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Lord  High  Steward.    Go  on  in  your  own  method  K 

A  witness's  credit  was  supported  by  evidence  of  his  having 
been  believed  by  a  former  Jury. 

Attorney- General  (after  producing  the  irrelevant  record  of 
Lord  Russell's  conviction  upon  Sydney's  trial).  We  will  ask 
my  Lord  Howard,  was  your  Lordship  sworn  as  a  witness  at  the 
trial  of  Lord  Russell  ? 

Lord  Howard.    Yes  ^. 

A  witness's  denial  of  his  story  is  represented  to  be  of  no 
importance,  if  he  had  not  at  the  time  his  pardon,  or  had  made 
his  denial  not  upon  oath,  or  had  shortly  afterwards  recanted. 

Chief  Justice.  It  is  no  argument  against  Mr  Praunce  in  the 
world  because  he  after  denied  what  he  said ;  for,  he  tells  you,  he 
had  not  his  pardon.  But,  how  short  was  his  denial  and  how 
quick  was  his  recantation !  He  denied  it  before  the  King  not 
upon  oath;  hesware  it  upon  oath,  but  he  denied  it  upon  his  word 
only.  His  going  off  from  what  he  said,  is  to  me  rather  an  argu- 
ment for  him  than  against  him^. 


^  This  occurred  in  Lord  Stafford's  case :  Oates  made  the  same  request,  and 
was  allowed  to  follow  his  own  method  in  Langhom's  case,  the  Judge  saying,  "Aye, 
aye,  take  your  own  way."  Oates  and  Bedloe  used  to  produce  lists  of  witnesses,  and 
call  them  their  witnesses,  whom  they  brought  forward  after  their  own  methods. 

'  Jeffreys,  in  his  summing  up  in  Sydney's  case,  said,  "Upon,  I  think,  less 
testimony,  Lord  Russell  was  convicted,  of  which  they  have  brought  the  record.' 
There  are  numerous  instances  of  supporting  the  credit  of  a  witness  for  the  Crown, 
by  proof  of  hia  having  made  similar  declarations  at  other  times,  as  in  the  case  of 
the  witness  Tuberville,  upon  Lord  Stafford's  trial  But  a  prisoner  was  not  allowed 
to  inquire  what  a  witness  for  the  Crown  had  said  touching  the  same  matter  upon 
a  former  trial ;  or  to  insinuate  that  the  bounty  of  the  Crown  (for  instance,  £500 
given  to  Bedloe)  could  have  any  influence  on  the  inventive  talents  of  witnesses. 
Juries  were  cautioned  against  disparaging  former  verdicts  by  disbelieving  witnesses 
on  whose  testimony  they  had  passed. 

'  Praunce  was  afterwards  convicted,  upon  his  own  confession,  of  perjury  in  this 
case.  The  inconsistency  of  Oates's  testimony  at  the  Council  Table  and  before  a 
Jury,  concerning  the  identification  of  Coleman  and  Wakeman,  and  that  between 
Bedloe's  evidence  upon  the  two  trials  of  W  hi  thread,  and  that  of  his  evidence  before 
the  House  of  Commons,  as  appeared  by  the  Journal  of  the  House,  with  his  testi- 
mony in  Langhom's  case,  were  slurred  over  by  the  Court,  but,  in  the  present  day, 
would  have  annihilated  the  credit  of  any  witness. 
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The  want  of  confederacy  between  two  witnesses,  both  ac- 
complices steeped  in  confessed  guilt,  was  assumed  to  be  proved 
by  their  mutual  disavowals. 

Chief  Justice.  Praunce  and  Bedloe  had  not  any  confederacy 
together,  for  they  both  swear  that  they  never  had  any  converse 
at  all ;  and,  if  it  be  so,  it  is  impossible  that  two  men  can  agree 
in  so  many  circumstances,  but  the  full  tale  must  be  true. 

Witnesses  for  a  prisoner  were  discredited  by  calling  others 
to  speak  to  their  conduct  in  matters  totally  unconnected  with 
the  subject  of  the  trial.  Thus  witnesses  were  called  to  prove  that 
one,  of  Lord  Stafford's  witnesses  was  a  drunken  sot,  and  to  shew 
the  jpranks  of  another  of  his  witnesses,  one  of  the  imputed  pranks 
being  the  living  with  another  man's  wife.  On  the  other  hand, 
prisoners  were  rebuked  for  disparaging  the  King's  witnesses; 
which  was  called  "flying  in  the  face  of  the  King:"  and  some- 
times imputations  which  would  have  been  entitled  to  great 
weight  against  prisoners,  when  adduced  against  the  King's 
witnesses  were  ridiculed  as  frivolous.  Thus,  on  the  trial  of 
Hampden  for  a  misdemeanor  arising  out  of  the  Rye-House  Plot,, 
his  Counsel,  Mr  Williams,  called  a  witness  to  speak  to  opinions 
expressed  by  Lord  Howard,  the  King's  evidence,  concerning 
another  world;  whereupon  Chief  Justice  Jeffreys  said,  "  I  cannot 
tell  what  Mr  Williams  has  said,  or  I  have  said,  in  the  heat  of 
talk  or  vanity.  God  knows  how  often  all  of  us  have  taken  the 
name  of  the  great  God  in  vain;  or  have  said  more  than  becomes 
us,  and  talked  of  things  we  should  not  do."  It  may  be  observed 
that  Lord  Howard's  irreligious  conduct  might  have  justified  a 
witness  in  swearing  that  he  would  not  believe  him  upon  his 
oath ;  as  if  the  Poet  Laureat  had  been  subpoenaed  to  explain  the 
distich  in  his  Absalom  and  Achitophel : 

And  canting  Nadab  let  oblivion  damn, 

Who  made  new  porridge  for  the  paschal  lamb '. 

^  Scott's  Dryden.     Judge  Dolben,  on  Stapleton's  trial,  said,    "  We,  it  may  be, 
are  guilty  of  extravagances  in  that  particular  {stealing  plate)." 
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Lord  Howard,  in  Sydney's  case,  was  allowed  to  preface  his 
testimony  with  an  anticipative  reflection  on  its  consistency  with 
that  of  the  other  witnesses :  "  Truly,  my  lord,  on  entering  upon 
the  evidence  which  I  am  about  to  give,  I  cannot  but  observe 
what  a  natural  uniformity  there  is  in  truth.  For  the  gentlemen 
who  have  been  before  me  (at  whose  examination  he  was  allowed 
to  be  present)  have  so  exactly  instanced,  in  every  particular, 
what  I  have  to  say,  that  two  tallies  could  not  more  exactly  fall 
into  each  other ;  though  I  confess  I  had  not  seen  their  faces  for 
some  months  before  the  breaking  out  of  the  Plot."  On  Algernon 
Sydney  disdaining  to  ask  this  villain  any  questions  when  he 
had  concluded  his  evidence,  the  Attorney-General  tauntingly 
exclaimed,  "  Silence ! — ^You  know  the  proverb." 

With  respect  to  the  Irow-heating  of  witnesses,  the  expression 
occui'S,  in  the  reign  of  Charles  II.,  in  a  case  which  illustrates  the 
practice  of  it.  At  the  trial  for  the  City  riots,  a  point  in  dispute 
was,  whether  the  Lord  Mayor  had  legally  adjourned  the  poll  for 
the  election  of  new  Sheriffs,  or  whether  the  right  of  adjourning 
such  poll  did  not  appertain  to  the  old  Sheriffs?  Sir  Robert 
Clayton,  who  had  once  been  Lord  Mayor,  and  who  was  very 
wealthy  and  of  high  reputation  in  the  City,  was  called  by  the 
Counsel  for  the  defendants,  and,  in  answer  to  a  question  by 
them,  said,  that,  when  he  was  Lord  Mayor,  he  believed  the 
Sheriffs  adjourned  the  poll ;  upon  which  the  Attorney-General 
exclaimed,  "  Sir  Robert !  don't  serve  the  Court  thus,"  to  which 
Mr  Williams,  Counsel  for  the  defendants,  replied,  "  Don't  hrow- 
beat  our  witnesses,  gentlemen." 

The  trials  for  the  Popish  Plot  afford  many  instances  of 
witnesses  being  taunted  as  for  speaking  only  what  their  priests 
allowed  them  to  say,  and  that  they  anticipated  absolution  for 
whatever  they  might  forswear.  Thus  Pemberton  (below  the 
good  Hale,  how  far !  but  far  above  Jefireys  and  Scroggs),  tells 
a  witness  at  Whitbread's  trial,  "  Your  Provincial  there  (the 
prisoner),  can  give  you  a  dispensation  for  what  you  say;"  and, 
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to  another  witness,  that  "  he  was  very  fit  to  make  a  Jesuit  of." 
Another  witness  is  told,  "You  must  saj  as  your  priest  will 
have  you,  and  as  your  priest  suggests  to  you,  so  does  the  devil 
to  your  priest^"  But  protestant  witnesses  did  not  escape  un- 
scathed. At  the  trial  before  mentioned  of  Pritchard  against 
Papillon,  ex-Sheriif  Cornish  was  examined  as  a  witness  for  the 
defendant,  when  Chief  Justice  Jeffreys  wandered  from  the  cause 
before  him  to  Cornish's  own  Shrievalty,  which  occurred  several 
years  previously,  charging  him  with  snivelling  at  the  govern- 
ment, and  calling  him  "  a  rascal  that  could  qualify  himself  for 
an  office,  only  to  put  the  kingdom  into  a  flame;"  adding,  "let 
the  whole  party  go  away  Avith  that  in  their  teeth,  and  chew 
upon  it." 

The  following  is  an  instance  of  Jeffreys's  manner  of  alter- 
nating menaces  with  wheedlings.  It  should  be  premised  that  the 
witness  was  a  haher,  and  that  much  wit  was  lavished  on  his 
supplying  testimony  of  light  weight — the  Chief  Justice  thus 
addressed  him :  "  I  would  not  terrify  thee  to  make  thee  say  any- 
thing but  the  truth;  but  assure  yourself  I  never  met  with  a 
lying,  sneaking,  canting  fellow,  but  I  always  treasured  up  ven- 
geance for  him God  in  heaven  may  justly  strike  thee  into 

eternal  flames,  and  make  thee  drop  into  the  bottomless  lake  of 

fire  and  brimstone I  pity  thee  with  all  my  soul,  and  pray  to 

God  Almighty  for  thee  to  forgive  thee,  and  to  the  blessed  Jesus 
to  mediate  for  thee,  and  I  pray  for  thee  with  as  much  earnest- 
ness as  I  would  for  my  own  soul Thou  wretch!  all  the  hills 

in  the  world  heaped  upon  one  another  will  not  cover  thee  from 
the  vengeance  of  the  great  God.  What  hopes  can  there  be  for 
so  profligate  a  villain  as  thou  art  ?    Jesus  God !  was  there  ever 

such  a  fellow  in  the  world  as  thou  art! If  I  know  my  own 

heart,  it  is  not  in  my  nature  to  desire  the  hurt  of  any  body,  still 
less  to  delight  in  their  eternal  perdition :  no,  it  is  out  of  tender 

1  Hits  at  Papacy  were  never  out  of  season ;  in  one  of  them  Chief  Justice  Scroggs 
proposed  as  an  amendment  of  the  Litany,  "  The  Lord  deliver  us  from  the  Pope  I " 
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compassion  to  you  that  I  use  all  these  words Jesus  God!  it 

is  infinite  mercy  that,  for  these  falsehoods  of  thine,  you  are  not 

immediately  struck  into  hell I  pity  thee,  upon  my  soul,  and 

pray  for  thee,  though  it  cannot  but  make  all  mankind  tremble 
and  be  filled  with  horror,  that  such  a  wretched  creature  should 

live  upon  the  earth If  I  catch  you  prevaricating  in  the  least 

tittle  (and,  perhaps,  I  know  more  than  you  think  I  do)  none  of 

your  saints  shall  save  your  soul,  no,  nor  your  body  neither 

Sirrah !  thou  art  a  prevaricating,  shuffling,  snivelling,  lying  rascal." 
Well  might  the  witness  exclaim,  when,  in  addition  to  such  ver- 
lera  Unguce,  a  lighted  candle  was  held  close  to  his  nose,  "  I  am 
quite  cluttered  out  of  my  senses ;  tell  me  what  you  would  have 
me  say." 

It  must  be  borne  in  mind  that  all  the  reports  we  have  of 
State  Trials  antecedent  to  the  Kevolution,  have  been  licensed  to 
be  printed  by  the  Judges  presiding  at  them.  What  a  different 
and  darker  picture  would  they  present,  if  reported  by  the  pen  of 
impartial  truth !  As  they  stand,  they  aff'ord  manifest  evidence 
that  Judges  were  not  ashamed  of  what  they  are  reported  to  have 
done  and  said.     Habemits  conjitentes  reos. 

Interrogations  of  the  prisoner  by  the  Court  occur  in  several 
of  the  State  Trials  in  the  reign  of  Charles  II.,  but  appear  to 
have  been  irregularities  not  warranted  by  any  established  prac- 
tice. In  Langhorn's  case,  for  example,  the  Chief  Justice  pre- 
faces a  string  of  interrogations  with  saying,  "  If  you  have  but 
the  luck  to  give  me  an  answer  to  a  thing  or  two,  you  will  have 
better  fortune  than  the  priests  who  were  condemned  yesterday." 
So  Judge  Wilkins  says  to  the  prisoner  Braddon,  "Pray,  Mr 
Braddon,  answer  me  this  one  question,  &c."  The  examination 
of  Fitzharris  by  the  Judges  out  of  Court,  which  has  not  been 
sufficiently  noticed  by  writers  on  legal  history,  appears  to  have 
been  advised  and  systematic ;  but  the  circumstance  of  the  King's 
character  being  implicated  may  have  been  thought  to  warrant 
any  deviation  from  ordinary  practice. 
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Chief  Justice  Pemherton.  Let  the  Lieutenant  of  the  Tower 
keep  Mr  Fitzliarris  safely  till  we  return  out  of  the  Exchequer, 
and  then  we  will  examine  him. 

Serjeant  Stringer  (Counsel  for  the  Crown).  We  think  it  will 
be  a  short  business  and  soon  over,  if  you  please  to  do  it  first. 

Chief  Justice.  Do  you  insist,  Brother,  that  we  should  ex- 
amine him  presently? 

Serjeant  Stringer.    My  Lord,  Mr  Godfrey  desires  it. 

Chief  Justice.    Then  we  will  presently. 

Lieutenant  of  the  Tower.    May  his  lady  speak  with  him? 

Chief  Justice.  Yes,  after  he  is  examined.  Lieutenant  of  the 
Tower,  bring  Mr  Fitzharrls  into  our  little  room,  where  we  will 
take  a  clerk  and  examine  him. 

Mrs  Fitzharris  (to  her  husband).  My  dear,  do  not  confess 
anything  about  the  death  of  Sir  Edmundbury  Godfrey,  nor  the 
Plot,  for  you  will  be  betrayed :  speak  only  to  little  things. 

The  principle  that  nemo  tenetur  accusare  seipsum,  has  been 
recently  called  from  the  Bench  a  "  sacred  principle,"  and  the 
opinion  of  Lord  Eldon  was  quoted  in  favor  of  the  adage.  Per- 
haps a  worse  authority  than  Lord  Eldon's  upon  any  question  of 
the  reviewal  of  our  ancient  jurisprudence  could  not  be  appealed 
to.  The  subject  has  been  much  prejudiced,  by  confounding  com- 
pulsory examination  with  an  unrestrained  liberty  to  answer  or 
not  questions  proposed.  Now  that  a  prisoner's  Counsel  would  be 
permitted  to  re-examine  him  if  cross-examined,  and  to  comment 
on  his  answers  or  his  silence,  and  that  public  opinion  would  recal- 
citrate against  oppression,  it  may  be  hoped  that,  like  other  re- 
strictions upon  evidence  which  have  given  way  before  the  cogent 
reasonings  advanced  by  Bentham,  that  of  the  Rule  of  exempting 
prisoners  from  interrogation,  and  still  more,  that  of  cautioning 
them  against  speaking  to  their  own  detection,  will  be  abolished. 
Prejudices  founded  upon  by-gone  terrors  of  torture,  and  of  ex- 
officio  inquisitors,  are  not  easily  eradicated ;  but  they  cannot  be 
regarded  as  innocuous,   seeing  that  by  closing  the  avenues  of 
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truth,  without,  it  may  be  thought,  any  counterbalancing  advan- 
tage, they  militate  with  the  most  sacred  duty  of  human  tribunals, 
that  of  governing  their  proceedings  in  conformity  with  the  divine 
attribute  of  justice. 

VI.     Bides  of  Practice. 

The  Kules  of  Practice  in  State  prosecutions  during  the  reign 
of  Charles  II.,  now  present  remarkable  vestiges  of  the  Ruins  of 
Time.  Some  of  them  have  been  annihilated  by  the  Legislature, 
and  more  by  the  Judicial  expositors  of  the  Common  Law,  that 
sun-dial  whose  shadows  are  continually  varying  with  the  progress 
of  Time.  Many  of  those  blood-stained  Rules  have  (as  Sir  Matthew 
Hale  would  say)  been  laid  fiat,  after  being  condemned  by  every 
advocate  for  justice  and  humanity. 

It  is  proposed  to  consider  some  of  the  principal  Rules  of 
Practice  in  the  reign  of  Charles  11.  under  the  heads  of  (a)  Con- 
ferences between  Judges  and  King's  Counsel.  (5)  Adjournment 
and  Postponement  of  Trials,  (c)  Denial  of  Copies  of  Indictments. 
{d)  Outlawry,     (e)  Evidence. 

(a)      Conferences. 

That  a  Judge  and  a  Prosecutor  should  be  closeted  together, 
for  the  purpose  of  conferring  on  a  forthcoming  criminal  trial,  is 
repugnant  to  a  common  sense  of  justice.  On  this  subject  Sir 
Matthew  Hale  writes,  that  "at  a  consultation  of  Judges  at 
which  /  was  present,  all  the  Judges  were  assembled  by  my 
Lord  Keeper,  September,  1675,  to  consider  of  a  case,  as  it  was 
stated  in  writing  by  the  Attorney- GeneraV  The  Government 
appears  to  have  been  desirous  to  know  beforehand,  whether  a 
prosecution  as  for  treason  would  have  met  with  the  support  of 
the  Judges.  Half  of  the  Judges  being  of  one  opinion,  and  half 
of  another,  the  Attorney-General  deemed  it  prudent  to  indict 
not  for  treason,  but  for  a  riot.     Previously  to  the  trials  of  the 
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Regicides,  all  the  Judges  met  the  Attorney  and  Solicitor-Gene- 
ral and  the  King's  Counsel,  for  the  purpose  of  proposing  and 
resolving  a  priori  all  queries  relating  to  the  framing  of  the  in- 
dictments, or  other  matters  which  were  likely  to  be  mooted  in 
the  course  of  the  trials.  In  like  manner  it  has  been  mentioned, 
as  it  was  related  by  Jeffreys  at  Sydney's  trial,  that  the  Judges 
came  to  their  notable  resolution  of  a  witness  simply  to  the 
buying  of  a  knife  being  a  statutory  second  witness  in  treason,  after 
having  been  commanded  to  meet  for  the  purpose  of  giving  their 
opinions  on  a  case  put  to  them  by  the  Senior  King's  Counsel. 
The  Resolution  of  Scroggs  and  the  rest  of  the  Judges  of  Eng- 
land for  coercing  the  Press,  after  the  expiration  of  the  Licensing 
Act,  was  made  at  an  extrajudicial  meeting  convoked  at  the 
King's  command. 

Sir  Edward  Coke  shewed  a  noble  resistance  to  Lord  Bacon 
when  an  attempt  was  made  to  forestall  his  opinion  upon  a  State 
Trial;  he  called  it  an  auricular  taking  of  opinions^.  Upon 
this  point,  at  least,  Coke's  conduct  fully  bore  out  his  written 
sentiments  in  his  Third  Institute:  "  And  to  the  end  that  the  trial 
may  be  the  more  indifferent,  seeing  that  the  safety  of  the  prisoner 
consisteth  in  the  indifferency  of  the  Court,  the  Judges  ought 
not  to  deliver  their  opinions  beforehand  of  any  criminal  case 
that  may  come  before  them  judicially.  For  how  can  they  be 
indifferent,  who  have  delivered  their  opinions  beforehand  with- 
out hearing  of  the  party  affected,  and  how  does  it  stand  with 
their  oaths?"  He  elsewhere  says,  that  the  Law  knows  of 
Judges  in   Curid  but  not  in   Camera. 

^  See  Sir  M.  Foster's  remarks  on  this  transaction,  Disc.  I.  Ch.  i.  On  the  inter- 
ference of  the  Sovereign  with  the  administration  of  Justice,  see  the  Author's  For- 
tescue,  p.  25  ;  and  Ellis's  Letters  in  the  British  Museum,  Vol.  III.  on  the  proceed- 
ings at  Carlisle,  in  1715,  upon  the  trials  of  the  rebels. 
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(J)    Adjournment  and  Postponement  of  Trials. 

With  regard  to  the  Adjournment  of  trials; — it  appears  to 
have  been  consonant  to  the  law,  as  it  stood  in  the  reign  of 
Charles  II.,  that  a  trial  might  be  adjourned  in  the  middle  of  it, 
in  order  to  afford  time  for  discovering  fiu-ther  evidence  for  the 
Crown  in  support  of  the  prosecution,  or  with  a  view  to  thwart 
any  suspected  leaning  in  favor  of  a  prisoner  on  the  part  of  a 
Jury.  A  prisoner  had  only  one  chance  of  trial  for  his  acquittal, 
but  an  unlimited  number,  and  nothing  more  ordinary  than  two, 
for  his  conviction. 

Sir  Matthew  Hale  writes  upon  this  subject :  "  It  is  usual  at 
the  Gaol'delivery  at  Newgate,  if  a  Jmy  be  charged  with  several 
prisoners,  and  the  Court  finds  by  probable  circumstances  that 
the  Jury  is  partial  to  one  of  the  prisoners,  the  Court  may  dis- 
charge the  Juiy  of  that  prisoner,  and  put  him  upon  his  trial  by 
another  Jury;  and  this  is  used  also  in  other  circuits."  Again, 
"  Nothing  is  more  ordinary  than,  after  the  Jury  sworn,  and  charged 
with  a  prisoner,  and  evidence  given,  yet,  if  it  appear  to  the 
Court  that  some  of  the  evidence  is  kept  back,  or  taken  off,  or 
that  there  may  he  a  fuller  discovery,  and  the  oficnce  notorious, 
murder  or  burglary,  and  that  the  evidence,  though  not  sufficient 
to  convict  the  prisoner,  yet  gives  the  Court  a  great  and  strong 
suspicion  of  his  guilt,  the  Court  may  discharge  the  Jury  of  the 
prisoner,  and  remit  him  to  the  gaol  for  further  evidence ;  and, 
accordingly,  it  hath  been  so  practised  in  most  circuits  of  England ; 
for,  otherwise,  many  notorious  murders  and  burglaries  may  pass 
unpunished  by  the  acquittal  of  a  person  probably  guilty,  where 
the  full  evidence  is  not  searched  out  or  given." 

A  flagrant  example  of  the  injustice  of  this  Rule  of  Practice 
occurred  in  the  two  trials  of  Whitbread,  the  Provincial  of  the 
Jesuits  in  England.  He  was  first  tried,  with  four  other  papists, 
for  the  Popish  Plot,  on  the  17th  of  December,  1678,  before  Chief 
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Justice  Scroggs  and  the  Chief  Baron.  On  this  occasion,  the 
Chief  Justice  told  the  Jury,  in  the  middle  of  the  trial,  that  "  as 
to  three  of  the  prisoners.  Gates  and  Bedloe  had  sworn  the  thing 
flat  upon  them;  but  that  as  to  Whitbread  and  Fenwick,  the 
thing  was  not  proved  against  them  by  two  witnesses,  though  the 
testimony  was  so  full  as  to  satisfy  a  private  conscience ;  it  will, 
therefore,  be  convenient  to  have  them  stay  until  more  'proof  can 
come  in:''''  and  the  Chief  Baron  said,  that  "  they  were  in  no  way 
acquitted;  Mr  Oates's  testimony  is  as  flat  as  by  one  witness  can 
be ;  and  the  King  hath  sent  forth  a  proclamation  for  further 
discovery ;  before  the  time  therein  prefixed  be  out,  no  question 
there  will  come  in  more  evidence ;  therefore  keep  them  as  strict 
as  you  can." 

Whitbread  and  Fenwick  were  brought  up  again  for  trial  on 
the  13th  of  June,  1679 :  Whitbread  objected  that  he  had  been 
already  tried,  and  though,  on  the  former  trial,  the  Jury  were 
dismissed  without  giving  a  verdict,  yet,  by  law,  no  man  could 
be  put  in  jeopardy  for  his  life  a  second  time.  The  two  Chief 
Justices  who  presided  at  the  trial  held,  that  Whitbread's  life 
had  not  been  in  jeopardy  at  the  former  trial,  because  the  Court 
did  not,  at  that  trial,  give  the  Jury  a  charge  at  the  last  after 
the  evidence  had  been  heard,  and  because  there  was  no  entry  of 
the  fact  of  the  former  trial  on  any  record.  Chief  Justice  North 
said,  "I,  in  my  experience  know  it  to  be  often  done,  and  that 
it  is  the  course  of  law ;  the  clerks  will  tell  you  it  is  frequently 
done  here  and  at  other  places."  All  the  Judges  of  England 
were  present  at  Whitbread's  second  trial,  who  said  to  Chief 
Justice  North,  on  his  appealing  to  them,  "  We  are  all  of  your 
opinion."  The  Recorder  chimed  in,  "It  is  the  constant  practice." 
Chief  Justice  Scroggs  wound  up  the  conversation  with  saying, 
"It  is  frequent  in  all  places,  it  is  no  new  thing." 

It  may  be  observed  that  Bedloe,  who  was  used  as  a  newly 
discovered  witness  to  criminate  Whitbread  on  his  second  trial,  had 
been  examined  upon  his  first  trial,  and  on  the  second  occasion 
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gave  the  following  excuse  for  not  having  criminated  the  prisoner 
on  the  first  occasion :  "  Some  on  the  Bench  can  make  my  apology 
for  not  giving  all  my  evidence  tlien ;  for  it  was  not  convenient; 
because  it  would  have  stopt  a  design  I  was  then  upon ;  being 
then  treating  with  the  Lords  in  the  Tower.  Reading,  the  Solicitor 
of  the  Lords,  told  me  that  he  would  rely  on  my  power  of  aiding 
the  Lords,  according  as  I  would  hring  off  Whitbread  and  Fen- 
wick.  If  I  brought  these  men  off,  the  Lords  in  the  Tower  would 
believe  that  I  would  bring  them  off  too.  For  this  reason  I  did 
not  say  all  or  half  I  could  have  said." 

The  Common  Law,  as  Virgil  said  with  less  or  no  justice  of 
woman,  varium  et  mutahile  semper,  even  without  any  manu- 
mitting decision,  may  be  considered  to  have  been  emancipated 
from  a  Rule  of  Practice  than  which  there  was  "  nothing  more 
ordinary"  in  the  time  of  Sir  Matthew  Hale.  In  the  case  of  the 
Kinlochs  in  1746,  in  which  a  juror  had  been  withdrawn  at  the 
request  of  the  prisoners,  in  order  to  enable  them  to  plead  to  the 
jurisdiction  of  the  Court,  no  evidence  having  been  delivered,  the 
Judges  who  held  that  this  was  not  a  bar  to  a  trial,  according  to 
Sir  M.  Foster,  "joined  in  condemning  the  proceedings  in  the 
case  of  Whitbread  and  Fen  wick  as  cruel  and  illegal."  Sir 
Michael  Foster  thus  expressed  his  own  opinion,  (of  the  highest 
estimation  in  criminal  law) :  "  This  is  not  a  question,  nor, 
I  hope,  will  ever  be  a  question  again,  whether,  in  a  capital  case, 
the  Court  may,  in  their  discretion,  discharge  a  Jury,  after 
evidence  given  and  concluded  on  the  part  of  the  Crown,  merely 
for  want  of  sufficient  evidence  to  convict,  and  in  order  to  bring 
the  prisoner  to  a  second  trial,  when  the  Crown  may  be  better 
prepared.  This  was  done  in  the  case  of  Whitbread  and  Fen- 
wick,  and  it  was  certainly  a  most  unjustifiable  proceeding; 
I  hope  it  will  never  be  drawn  into  example."  Had  Whitbread 
not  been  a  Papist,  but  a  Leader  of  the  Whig  party,  it  is 
probable  that  his  attainder,  as  those  of  many  others  of  his 
religion,  would  have  be^  reversed  at  the  Revolution. 

X 
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With  regard  to  the  Postponement  of  trials ; — it  was  the  practice 
of  the  Courts  in  the  reign  of  Charles  II.,  that  in  State  Prose- 
cutions, the  Attorney-General,  and  not  tlie  presiding  Judge  or 
Judges,  was  arbiter  of  what  were  fitting  occasions  for  the  post- 
ponement of  any  trial :  the  King's  Courts,  it  was  deemed  fitting, 
were  to  proceed  on  the  King's  business,  at  the  King's  time,  and  the 
maxim,  De  vttd  hominis  nulla  est  cunctatio  longa,  like  other  general 
rules,  had  an  exception  in  favor  of  Majesty.  Lord  Russell 
petitioned  Chief  Justice  Pemherton  that  his  trial  might  he 
postponed  for  a  day,  on  the  grounds  that  he  had  been  only  just 
arraigned  and  made  acquainted  with  the  particulars  of  his  in- 
dictment, that  he  had  not  been  able  to  obtain  a  copy  of  the 
jury-panel,  and  that  he  expected  witnesses  who  would  not  arrive 
in  town  before  night :  the  following  discussion  ensued. 

Chief  Justice  Pemberton  (to  the  Attorney-General).  That 
my  Lord  may  not  be  surprised,  what  think  you  of  giving  my 
Lord  time  till  the  afternoon,  and  try  some  of  the  rest  in  the 
meantime  ? 

Attorney- General.  Truly,  my  Lord,  if  I  could  imagine  it 
were  possible  for  my  Lord  to  have  any  witnesses  I  should  not 
be  against  it. 

Lord  Russell.    It  is  very  hard. 

Attorney- General.  Do  not  say  so,  the  King  does  not  deal 
hardly  with  you ;  but  I  am  afi-aid  it  will  appear  you  would  have 
dealt  more  hardly  with  the  King  (insinuating  that  Lord  Russell 
was  privy  to  the  Rye-House  Assassination  Plot,  which  was  never 
attempted  to  be  proved) ;  you  would  not  have  given  the  King 
an  hour's  notice  for  saving  his  life. 

Chief  Justice.  Mr  Attorney,  why  may  not  this  trial  be 
respited  till  the  afternoon? 

Attorney- General.    Pray  call  the  Jury. 

Chief  Justice.  My  Lord,  the  King's  Counsel  think  it  not 
reasonable  to  put  ofi"  the  trial  longer ;  and  we  cannot  put  it  off 
without  their  consent. 
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With  this  refusal  of  a  brief  postponement  of  a  capital  trial, 
may  be  compared  the  conduct  of  Chief  Justice  Jeffreys  ou  the 
prosecution  of  Sir  S.  Bamardiston,  where,  upon  the  Counsel  for 
the  Crown  not  being  prepared  with  the  records  of  the  convictions 
of  Kussell  and  Sydney,  he  put  the  trial  oS  until  they  could  be 
sent  for  and  brought.  This  delay  occupied  an  hour  and  a  half, 
the  Chief  Justice  saying,  "  It  will  be  no  hindrance,  I  will  do 
something  in  the  meantime." 

(c)    Denial  of  Copies  of  Indictments. 

It  ought  to  be  a  principle  of  Criminal  Jurisprudence  to 
afford  a  prisoner  pre-knowledge,  and  accurate  knowledge,  of  any 
charge  upon  which  he  is  to  be  tried,  so  far  as  the  privilege  is 
not  overbalanced  by  some  manifest  public  detriment  thereby 
resulting.  A  prisoner  during  the  reign  of  Charles  II.  was 
uniformly  denied  a  copy  of  his  Indictment ;  a  cojiy  of  his  Jury- 
panel  was  not,  as  appears  from  the  trials  of  CoUedge,  Russell, 
and  Sydney,  furnished  with  regularity ;  and  it  probably  would 
have  been  deemed  a  contempt  of  Com*t  to  have  asked  beforehand 
for  copies  of  depositions,  or  a  list  of  the  Crown's  Witnesses. 
Not  even  a  sight  of  the  indictment  was  permitted  to  a  prisoner, 
although  after  his  conviction.  Algernon  Sydney,  when  called 
upon  to  be  sentenced,  thus  applied: — "  Will  you  give  me  leave 
to  see  the  Indictment,  if  it  please  you?"  to  which  the  Chief 
Justice  answered,  "  No,  that  we  cannot  do." 

Fitzharris  was  denied  both  a  sight  or  copy  of  his  Indictment 
when  requested  by  him  in  order  to  plead  to  it  the  very  im- 
portant plea  of  the  pendency  of  an  Impeachment  for  the  same 
cause.  In  Rosewell's  case.  Chief  Justice  Jeffreys,  after  the  con- 
viction of  the  prisoner,  let  him  off  upon  a  flaw  in  his  indictment, 
which  he  countenanced  in  a  very  unusual  way,  and,  as  Lord 
Keeper  Guilford  expressed  it  in  his  note-book,  "  gavisus  de 
errorer    Counsel  were  assigned  to  make  out  \\\&fiaw,  and  they 

x2 
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reasonably  applied  (this  being  after  conviction)  for  a  copy  of 
that  part  of  the  indictment  to  which  their  objection  attached, 
and  of  which  they  had  only  a  loose  and  imperfect  account  by 
memory.  Jeffreys' s  answer  is  remarkable :  "  Look  ye,  if  you 
speak  to  me  privately,  as  to  my  own  particular  opinion,  it  is 
hard  for  me  to  say  that  there  is  any  express  resolution  of  the 
law  in  the  matter ;  but  the  practice  has  been  always  to  deny 
a  copy  of  the  Indictment.  And,  therefore,  if  you  ask  me  as 
a  Judge  to  have  a  copy  of  the  indictment  delivered  to  you  in 
a  case  of  high  treason,  I  must  answer  you,  shew  me  any  prece- 
dents where  it  was  done.  For  there  is  abundance  of  cases  in  the 
law  which  seem  hard  in  themselves,  but  the  law  is  so,  because 
the  practice  has  been  so ;  and  we  cannot  alter  the  practice  of  the 
law  without  an  Act  of  Parliament.  I  think  it  is  a  hard  case, 
that  a  man  should  have  Counsel  to  defend  himself  for  a  two- 
penny trespass,  and  his  witnesses  examined  upon  oath,  but 
if  he  steal,  commit  murder,  nay,  high  treason,  where  life,  estate, 
honour  and  all  are  concerned,  he  shall  neither  have  Counsel,  nor 
his  witnesses  examined  upon  oath.  But  yet  you  know,  as 
well  as  I,  that  the  practice  of  the  law  is  so ;  and  the  practice  is 
the  law^" 

By  the  present  law,  in  trials  for  treason,  other  than  that  of 
designing  personal  injury  to  the  Sovereign,  a  prisoner  is  entitled, 
by  statutes  of  William  III.,  Anne,  and  the  Jury  Act  of  Geo,  IV., 
to  a  copy  of  his  Indictment,  and  a  list  <^  his  Jurors,  and  of  the 
Witnesses  to  be  produced  against  him,  ten  days  before  his  trial. 


^  On  the  trial  of  the  Seven  Bishops  in  the  next  reign,  in  which  a  harsh  Rule  of 
Practice  was  enforced,  of  obliging  the  prisoners  to  plead  instanter  to  a  misdemeanor 
on  being  brought  into  Court  upon  a  commitment  in  the  first  instance,  and  not  by 
capias,  the  Attorney-General  said,  "There  are  many  things  which  seem  hard  in 
law.  It  is  a  hard  case  that  a  man  tried  for  his  life  for  treason  or  felony,  cannot 
have  a  copy  of  his  Indictment,  cannot  have  counsel,  cannot  have  witnesses  sworn  ; 
but  this  has  been  long  practised,  and  the  usage  has  grown  to  a  law."  It  would 
seem  that  neither  Jeffreys  nor  the  Attorney- General  of  James  II.  made  any  secret 
of  their  disbelief  in  the  theoretical  perfection  of  the  public  law  they  administered, 
but  which  has  been  held  up  to  admiration  by  modern  Optimists. 
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And,  more  recently,  bj  statutes  of  William  IV.  and  Victoria, 
every  person  held  to  bail  or  committed  to  prison,  is  entitled, 
upon  payment  of  a  reasonable  sum,  to  copies  of  the  depositiofts 
on  which  they  have  been  held  to  bail,  or  committed.  And  all 
persons  under  trial  may  inspect  all  depositions  taken  against 
them  and  returned  into  Court  without  fee  or  reward.  In  the 
excepted  treasons  of  designing  personal  injuries  to  the  Sovereign, 
as  in  felonies,  the  allowance  of  a  Copy  of  the  Indictment  is  discre- 
tionary ;  in  offences  inferior  to  felony,  a  Copy  of  the  Indictment 
is  usually,  in  practice,  allowed.  The  expediency  of  furnishing 
prisoners  accused  of  treason  with  copies  of  the  lists  of  the  Wit- 
nesses and  Jury  ten  days  before  a  trial,  has  been  questioned  by 
Sir  M.  Foster;  it  is  defended  by  Mr  Hallam.  The  law  in  these 
respects  was  in  a  great  measure  the  handiwork  of  legislators 
who  coiTesponded  with  the  Stuart  family;  but  the  criterion  of 
good  law  is  not  the  purity  of  its  source,  and  the  law  of  treason 
may  have  been  improved  by  the  criticisms  of  traitors. 

{d)     Outlawry. 

An  iniquitous  Rule  was  laid  down  and  acted  upon  in  the  reign 
of  Charles  II.,  whereby  a  person  outlawed  in  a  capital  case,  and 
who,  according  to  a  statute  of  Edward  VI.,  would  be  entitled  to 
traverse  the  outlawry  within  a  year,  and  have  the  benefit  of  a 
trial,  was  debarred  such  benefit  if  brought  up  in  custody,  and  not 
under  a  voluntary  surrender.  Cogent,  indeed,  ought  to  be  the 
policy,  and  unambiguous  the  law,  which,  under  any  circumstances, 
can  justify  sentence,  especially  a  capital  sentence,  without  trial. 

Sir  T.  Armstrong  had  fled  for  the  same  alleged  plot  for  which 
Russell  and  Sydney  suffered.  He  had  been  seized  at  Leyden, 
and  was  brought  to  the  bar  of  the  Court  of  King's  Bench,  to 
receive  sentence  of  execution  as  upon  an  outlawry.  He  desired 
to  be  put  upon  his  trial,  and  relied  on  the  plain  terms  of  the 
statute  of  Edward  VI.,  arguing  that  the  year  allowed  by 
the  statute  was  not  expired,  and  that,  consequently,  he  might 
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surrender  himself  then  and  there.  He  said,  "  My  Lord,  I  beg  I 
may  have  Counsel  to  plead  for  me  in  this  case."  Chief  Justice 
Jfeffi-eys  answered,  "For  what  reason?  We  are  of  opinion  it  is 
not  a  matter  of  any  doubt ;  there  is  no  doubt  nor  difficulty  at  all 
in  the  thing;"  thereby  illustrating  the  shadowy  nature  of  the 
benefit  of  Counsel  in  matters  of  law.  The  following  colloquy 
occurred : — 

Armstrong.    I  desire  to  be  put  upon  my  trial,  my  Lord. 

Chief  Justice.  We  cannot  allow  any  such  thing. — Captain 
B-ichardson,  which  are  your  usual  days  of  execution  ? 

Richardson.    Wednesdays  and  Fridays,  my  Lord. 

Armstrong.    Methinks,  my  Lord,  the  statute  is  plain. 

Chief  Justice.  It  is  very  plain  you  cannot  have  any  advan- 
tage of  it. — Captain  Eichardson,  you  shall  have  a  rule  for  exe- 
cution on  Friday  next. 

Armstrong.  I  ought  to  have  the  benefit  of  the  law,  and  I 
demand  no  more. 

Chief  Justice.  That  you  shall  have,  by  the  Grace  of  God. 
The  execution  will  be  done  on  Friday  next,  according  to  law: 
you  shall  have  fall  benefit  of  the  law. 

These  brutal  speeches  were  aggravated  by  the  circumstance 
that  Sir  Thomas  Armstrong's  daughter  was  present,  whom  Jef- 
freys ordered  to  be  taken  into  custody,  calling  her  woman,  and 
expressing  wonder  at  her  interference  because  her  relation  was 
attainted  of  high-treason.  Of  his  own  hardness  of  heart  the 
Chief  Justice  said,  "  Thank  God,  I  am  clamor-proof."  Sir 
T.  Armstrong's  head  was  affixed  on  Westminster  Bridge,  his 
quarters  were  distributed  between  the  gates  of  London  and  Staf- 
ford, a  town  of  which  he  was  Member  of  Parliament.  Luttrell 
particularly  notices  that  Temple  Bar  was  honored  with  a  fore- 
quarter.  On.^yje  day  after  the  sentence  on  Armstrong,  the 
King  took  a  diamond  ring  off  his  own  finger,  and  presented  it 
to  Jeffreys :  Burnet  relates  that  it  used  afterwards  to  be  called 
Jeffreys's  blood-stone. 
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A  contemporary  reporter  says  of  this  decision,  with  some 
personal  risk,  that  it  was  durus  sermo.  Sir  J.  Hawles  calls  it  a 
quibble.  The  proceedings  against  Sir  T.  Armstrong  were  re- 
versed in  error  after  the  Revolution.  Sir  R.  Sawyer,  for  the 
share  he  had  in  the  transaction,  was  expelled  from  the  House  of 
Commons,  which  awarded  £5000  to  be  paid  by  the  Judges  and 
prosecutors  to  Armstrong's  widow.  Jeifreys's  ruling  was  over- 
ruled in  the  case  of  Johnson,  in  1729,  and  declared  to  be  a  "  pre- 
cedent not  fit  to  be  followed  ^" 

(e)  Evidence. 

The  greater  part  of  the  Law  of  Evidence  is  the  offspring  of 
Judges  in  modem  times.  When  our  Common  Law  is  fabled  to 
have  originated,  Juries  were  their  own  Witnesses.  It  would  be 
a  diflScult  task  to  assign  the  birth-days  of  most  of  our  Rules  of 
Evidence ;  of  several  of  the  most  beneficial  of  them  it  may  be 
confidently  afiirmed  that  they  were  generated  subsequently  to  the 
reign  of  Charles  II. 

The  most  remarkable  contrivance  for  perverting  justice 
through  the  medium  of  the  Rules  of  Evidence,  that  was  de- 
vised in  the  reign  of  Charles  II.,  was  that  of  the  preliminary 
proof  of  a  General  Plot.  It  was  a  judicial  spectacle,  consisting 
in  the  introduction  to  a  Jury,  at  the  commencement  of  a  trial, 
or  first  scene  of  a  tragedy,  of  a  host  of  Witnesses  who  might 
know  nothing,  and  who  commonly  professed  to  know  nothing, 
of  the  person,  or  of  any  action  or  speech  of  a  prisoner.  These 
witnesses  deposed  to  the  actions  and  speeches  or  letters  of  a 
multitude  of  individuals  who,  for  all  that  then  appeared,  were 
equally  estranged  from  the  prisoner  as  themselves,  but  whose 
conduct  was  supposed  to  indicate  a  treasonable  conspiracy  of 
some  kind  or  other,  to  which  some  persons  or  other  were  parties. 

1  Lord  Campbell's  abstract  of  this  case,  in  his  Zdfe  of  J^rtys,  is,  "  Murder  of 
Sir  T.  Armstrong,"  See  a  beautiful  reference  to  the  case  by  Lord  Erskine  in 
defending  Hardy,  24  Si.  Tr.  944. 


312  PKOCEDUKE   IN   PROSECUTIONS 

The  first  scene  was  then  shifted ;  and  a  new  class  of  wit- 
nesses, or,  sometimes  dramatis  personce  in  the  former  scene  but 
in  new  characters,  were  brought  on  the  stage  of  the  Court.  The 
second-scene  witnesses  were  supposed,  in  theory,  to  establish,  that 
everything  which  the  witnesses  in  the  first  scene  were  con- 
sidered to  have  proved  to  have  been  done  or  said  was  done  or 
said  in  furtherance  of  a  conspiracy  to  which  the  prisoner  was  a 
party ;  seeing  that  privity  to  any  design  may  undoubtedly  be 
compatible  with  distance  firom  the  place,  or  places  of  its  execu- 
tion. Thus,  what  appeared,  in  the  first  scene,  to  be  a  narrative 
of  events  in  an  Utopia  or  Oceana,  was,  by  the  denouement  of 
the  second  scene,  supposed  to  be  brought  home  to  the  prisoner's 
own  whereabouts,  or,  as  in  Algernon  Sydney's  case,  his  own 
writing-desk. 

On  the  trials  for  the  Popish  Plot,  the  prisoners  were  preju- 
diced in  a  peculiar  manner  by  the  machinery  of  a  General  Plot ; 
because  in  peregrinations  through  many  countries,  and  over  the 
whole  duration  of  the  memory  of  the  witnesses,  many  speeches  of 
Catholics  could  be  raked  up,  and  many  more  feigned  without 
possibility  of  contradiction,  indicative  of  a  detestation  of  Protest- 
ants, and  shewing  expectations,  founded  on  a  juncture  of  political 
circumstances,  of  the  Restoration  of  the  Roman  Catholic  religion 
in  England \     This  kind  of  evidence,  aggravated  by  the  inflam- 

^  Among  the  galaxy  of  absurd  proofs  of  a  General  Plot,  on  trials  for  the  Popish 
Plot,  may  be  mentioned,  as  examples,  that  upon  Lord  Stafford's  trial,  the  witness 
Praunce  deposed  as  to  the  General  Plot,  "I  went  to  see  Mr  Singleton,  a  Priest 
(unconnected  in  any  way  with  Lord  Stafford),  in  1678  (two  years  before  the  trial), 
and  he  told  me  that  he  did  not  fear,  in  a  little  time,  to  be  a  Priest  in  a  Parish 
Church  ;  and  that  he  would  make  no  more  of  stabbing  forty  parliament-men,  than 
of  eating  his  dinner,  which  he  was  at  that  very  time."  Nine  records  of  convictions 
were  produced,  not  only  for  the  Popish  Plot,  but  also  for  suborning  or  aspersing 
witnesses  in  trials  for  it,  all  supposed  to  manifest  a  General  Plot.  The  witness 
Dugdale,  being  told  to  confine  his  evidence  to  the  Geiieral  Plot,  deposed,  "  I  have 
heard  of  several  sums  in  general  that  the  Pope  was  to  contribute  for  the  carrying 
on  of  the  Plot;  I  do  not  know,  but  I  think  I  heard  sometimes  of  £ro,ooo,  or  some 
Buch  sum.  I  have  been  told  by  a  servant  that  formerly  belonged  to  Lord  StaflFord, 
that  the  Pope's  income  was  £24,000  a  day ;  and,  if  he  would  do  as  he  had  pro- 
mised, he  was  able  to  do  very  much."     "The  Priests  have  told  me,  at  their  meet- 
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matory  declamation  of  Judges,  was  unfavorable  to  a  calm  inquiry 
whether  many  isolated  fragments  of  speeches  and  unproduced 
letters  and  papers  established  any  combination  of  purpose,  and 
that  purpose,  the  killing  of  the  King.  Still  less  was  it  probable 
that  a  Jury  who,  at  the  opening  of  a  trial,  were  terrified  and 
incensed  by  evidence  of  a  General  Plot  among  the  Papists,  would 
afterwards  patiently  examine  into  the  point  of  a  prisoner's  con- 
nexion with  any  such  Plot,  if  he  were  a  Provincial  of  Jesuits 
or  other  influential  Papist. 

On  tlie  trials  of  Russell,  of  Sydney,  and  of  Hampden,  the 
alleged  General  Plot  had  a  plausible  foundation  in  the  Rye-House 
Plot.  It  was  commonly  believed,  and  had  been  established  by 
a  Jury,  so  far  as  a  Jury  in  those  times  was  worthy  of  any  credit, 
that  the  object  of  the  Rye-House  conspiracy  was  the  assassina- 
tion of  the  King^.  There  was  not  an  iota  of  evidence  to  shew 
that  Russell,  Sydney  or  Hampden  had  any  participation  what- 
ever in  a  design,  if  there  were  such,  of  killing  the  King ;  never- 
theless, Jeffreys,  in  his  summing  up  in  Sydney's  case,  says,  "  All 
these  witnesses  (those  to  the  General  Plot)  give  you  an  account 
that  there  was  a  design  to  kill  the  King;"  and,  again,  " 'Tis 
plain  by  persons  that  don't  touch  the  prisoner,  that  there  was  a 
conspiracy  to  kill  the  King."  And  Judge  Withens  concludes 
the  trial  with  pointied  reference  to  Keeling' s  discovery  of  the 
Rye-House  Plot,  thus,  "  Says  Colonel  Sydney,  Here  is  a  mighty 
conspiracy,  but  there  is  nothing  comes  of  it.  Whom  must  we 
thank  for  that  ?  None  but  Almighty  Providence.  One  of  them- 
selves was  troubled  in  conscience,  and  comes  and  discovers  it ; 

ings,  that  killing  the  King  was  no  more  than  killing  a  dog."  This  so-called  evidence 
was  adduced  by  the  Managers  of  the  House  of  Commons  before  the  House  of 
Peers.  Lord  Stafford's  trial  has  been  designated  by  Lord  Kenyon,  in  the  House 
of  Lords,  as  "a  legal  murder." 

^  As  to  Rumbold's  dying  declaration  negativing  any  intention  on  the  part  of 
the  Rye-house  Conspirators  to  kiD  the  King,  see  Mr  Fox's  remarks  upon  that 
declaration  in  his  History.  For  a  dramatic  version  of  the  designed  assassination, 
and  of  its  prevention  by  the  fire  at  Newmarket,  see  Dryden's  Opera  of  Albion  and 
Albanius. 
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had  not  Keeling  discovered  it,  God  knows  whether  we  might 
have  been  alive  at  this  day."  Thus  treating  the  General  Plot 
for  killing  the  King  at  the  Rye-House  and  Particular  Plot  in 
issue  as  identical,  though  unconnected  by  a  single  link. 

Algernon  Sydney's  trial  presents  a  remarkable  instance  of  an 
artifice  of  giving  hearsay  evidence  personally  affecting  the  pri- 
soner, under  the  color  of  proof  of  a  General  Plot,  This  manoeuvre, 
also,  incidentally  affords  a  striking  example  of  the  fallacy  of 
hearsay  testimony ;  two  witnesses  referring  their  hearsay  infor- 
mation, each  of  them  to  each  other. 

West  (a  witness  whom  Sydney  had  "  never  seen  or  heard  of 
in  his  life,"  and  to  whose  hearsay  evidence  Sydney  had  objected, 
but  was  overruled).  Colonel  Rumsey  said,  that  "  there  were  some 
Lords  and  Gentlemen  intended  to  make  an  insurrection,  and 
that  the  persons  were  the  Duke  of  Monmouth,  Lord  Essex,  Lord 
Howard,  Lord  Russell,  the  Prisoner,  and  Mr  Hampden."  (Hear- 
say evidence,  not  of  generalities,  but  of  the  prisoner's  participa- 
tion in  treason). 

Rumsey  (notorious  for  the  conflict  of  his  evidence  at  the 
trials  of  Russell  and  Cornish).  West  told  me  that  there  was  a 
council,  which  were  the  Duke  of  Monmouth,  Lord  Essex,  Lord 
Howard,  Lord  Russell,  the  Prisoner,  and  Mr  Hampden. 

Chief  Justice.    What  did  he  (West)  tell  you  of  them  six? 

Rumsey.  Mr  West  had  that  discourse  with  Lord  Howard, 
I  never  had ;  Tie  (West)  is  more  fit  to  speak  to  that  (what  West 
had  said  he  had  heard  from  Rumsey  himself)  than  me. 

Prisoners,  unaided  as  they  were  by  Counsel,  were  often  co- 
zened by  means  of  the  scenery  of  a  General  Plot.  They  were 
beguiled  into  a  fatal  belief  that  the  evidence  of  a  General  Plot  in 
no  way  concerned  them,  and,  therefore,  did  not  require  to  be 
watched ;  and  that  it  would  be  sufficient  time  for  them  to  think 
of  cross-examining,  or,  indeed,  listening  to  witnesses,  when  the 
scene  shifted  to  transactions  in  which  they  were  personally  im- 
plicated.    Thus,  upon  Lord  Stafford  complaining,   "  I  do  not 
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hear  one  word  the  witness  says,  my  Lords,"  the  Lord  High 
Steward  replied,  "  My  Lord,  this  does  not  at  all  concern  your 
Lordship  any  further  than  as  to  the  General  Plot^  Upon  the 
infamous  Oates  concluding  his  testimony  upon  the  General  Plot, 
when  Lord  Stafford  was  asked  if  he  had  any  questions  to  pro- 
pose, he  answered,  "  No,  my  Lords,  I  am  not  at  all  concerned  in 
his  evidence."  So,  of  the  evidence  of  the  General  Plot  in 
Algernon  Sydney's  case,  the  Lord  Chief  Justice  said,  "  I  tell 
you,  all  this  evidence  does  not  affect  you,  and  I  tell  the  Jury  so." 
To  which  Sydney  very  pertinently  answered,  "  But  it  prepossesses 
the  Jury."  Lord  Kussell,  upon  his  trial,  said,  "  My  Lord,  I 
think  I  have  very  hard  measure ;  here  is  a  great  deal  of  evidence 
by  hearsay;"  to  which  Chief  Justice  Pemberton  replied,  "  This 
is  nothing  against  you."  So  in  Langhom's  case,  the  Chief 
Justice  told  the  prisoner,  "Look  you,  these  witnesses  speak 
nothing  to  you  in  particular,  but  only  that  there  was  a  con- 
spiracy to  kill  the  King  and  introduce  Popery."  Upon  being 
asked  if  he  wished  to  interrogate  the  witnesses,  Langhom  an- 
swered, "  No,  my  Lord,  they  are  not  accusing  me,  I  have  nothing 
to  say  to  them."  At  the  trial  of  Sir  G.  Wakeman  and  three 
Benedictine  Monks,  after  a  lengthened  examination  of  many 
witnesses  to  a  General  Plot,  the  prisoners  were  told  by  the 
Attorney-General,  "  Now  it  will  behove  you  take  notes,  for  we 
shall  come  home  to  you."  This  may  be  explained  by  what  was 
told  Lord  Stafford,  "  We  will  tell  your  Lordship  when  we  come 
to  the  Particular  Plot,"  implying  that  until  then  Lord  Stafford 
might  go  to  sleep.  In  fact,  evidence  of  General  Plots  materially 
affected  prisoners,  and  deserved  from  them  the  utmost  vigilance. 
Thus,  in  Sydney's  trial,  the  Chief  Justice,  in  his  summing  up, 
without  pretending  that  the  prisoner  had  been  proved  to  have 
been  connected  with  the  general  evidence,  stated  that  the  wit- 
nesses to  the  General  Plot  made  it  plain  that  there  was  a  con- 
spiracy to  kill  the  King,  and  supported  the  credibility  of  the  wit- 
nesses to  the  Particular  Plot. 
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The  precedents  of  the  trials  for  the  Popish  and  Rye-House 
Plots  have  retained  their  authority  down  to  our  own  times,  with, 
however,  some  very  important  distinctions.  Evidence  of  a  Oe- 
neral  Plot  previous  to  establisliing  any  connexion  between  the 
prisoner  and  the  plotters  was  received  in  Hardy's  and  other 
modem  State  Trials,  and,  upon  the  Queen's  trial,  was  pro- 
nounced by  all  the  Judges  to  be  according  to  the  law  of  the 
land. 

The  House  of  Lords,  in  the  Queen's  case,  proposed  to  the 
Judges  the  following  question :  "  Supposing  that,  according  to 
the  rules  of  law,  evidence  of  a  conspiracy  against  a  defendant 
for  any  indictable  offence  ought  not  to  be  admitted  to  convict  or 
criminate  him  unless  it  may  apply  to  himself;  may  not  general 
evidence,  nevertheless,  of  the  existence  of  the  conspiracy  charged 
upon  the  record  be  received  in  the  first  instance,  though  it  can- 
not affect  such  defendant,  unless  brought  home  to  him?" 

The  answer  of  the  Judges  was  as  follows :  "  We  are  of 
opinion  that  on  a  prosecution  for  a  crime  to  be  proved  by  con- 
spiracy, general  evidence  of  an  existing  conspiracy  may,  in  the 
first  instance,  be  received,  as  a  preliminary  step  to  that  more 
particular  evidence,  by  which  it  is  to  be  shewn  that  the  indi- 
vidual defendant  was  a  guilty  participator  in  such  conspiracy. 
This  is  often  necessary  in  order  to  render  the  particular  evidence 
intelligible,  and  to  shew  the  true  meaning  and  character  of  the 
acts  of  the  particular  defendant,  and  on  that  account,  we  pre- 
sume, it  is  permitted.  But,  it  is  to  be  observed,  that,  in  such 
cases,  the  general  nature  of  the  whole  evidence  intended  to  be 
produced  is  previously  opened  to  the  Court,  whereby  the  Judge 
is  enabled  to  form  an  opinion  as  to  the  probability  of  affecting 
the  individual  defendant  by  particular  proof  applicable  to  him, 
and  connecting  him  with  the  general  evidence  of  the  alleged 
conspiracy ;  and,  if,  upon  such  opening,  it  should  appear  mani- 
fest, that  no  particular  proof  sufficient  to  affect  the  defendant  is 
intended  to  be  adduced,  it  would  become  the  duty  of  the  Judge 
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to  stop  the  case  in  limine,  and  not  to  allow  the  general  evidence 
to  be  received,  which,  even  if  attended  with  no  other  bad  effect, 
such  as  exciting  an  unreasonable  prejudice,  would  certainly  be 
a  useless  waste  of  time." 

It  may  be  questioned  whether  it  be  "  often  necessary,"  and 
not  merely  convenient,  for  the  prosecutor  to  give  preliminary 
evidence  of  a  General  Plot,  in  order  to  "  render  the  particular 
evidence  intelligible,"  at  least  so  often  as  to  justify  a  general 
rule,  exceptionary  to  the  ordinary  rules  of  evidence,  and  subject 
to  grave  counterbalancing  disadvantages.  It  is  to  be  observed 
that  the  Judges  do  not  state  the  supposed  existence  of  necessity 
to  be  a  qualification  of  the  Rule,  to  be  made  out  to  the  satisfaction 
of  the  Judge  in  each  particular  case,  but  they  say,  in  effect,  that 
general  evidence  upon  trials  for  Conspiracies,  because  it  is  often 
necessary,  is  always  allowable,  if  not  manifestly/  irrelevant. 

If  the  customary  order  of  evidence  in  all  other  cases  were 
adhered  to,  the  witnesses  called  to  prove  the  links  between  a 
Prisoner  and  a  General  Plot  would  be  examined  and  cross- 
examined  in  open  Court,  before  any  matter  of  questionable 
relevancy  would  be  permitted  to  be  proved.  According  to  the 
course  sanctioned  by  the  Judges  in  the  Queen's  case,  in  the  place 
of  such  link-witnesses,  the  Judge  is  to  pronounce  an  opinion 
on  manifest  irrelevancy,  founded,  first,  upon  the  statement  of  an 
Attorney-General ;  who,  secondly,  relies  on  the  statements  in  his 
brief  prepared  by  the  Crown  Solicitor,  who,  thirdly,  puts  trust 
in  the  statements  of  witnesses  unexamined  and  unseen,  except 
before  some  Justice  of  the  Peace,  or,  may  be,  only  before  the 
Crown  Solicitor  himself  in  his  office. 

Supposing  the  Judge,  and  it  might  happen  to  a  Daniel,  to 
be  misled  by  statements  at  third  hand,  unchecked  by  the  usual 
safeguards  of  testimony,  and  percolating  through  channels  not 
altogether  free  from  suspicion,  the  result  is  an  irreparable  injury 
done  to  the  prisoner.  A  Jury  is  not  to  be  viewed  as  a  phi- 
losopher in  his  closet,  who  may  be  indulged  with  the  most 
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compendious  methods  of  proof,  and  may  have  laid  open  to  him 
every  avenue  of  truth,  however  clogged  with  matters  iiTclevant 
or  calculated  to  mislead  the  vulgar,  in  the  confidence,  that  he  can 
with  ease  discharge  from  his  mind  what  he  has  imbibed  at  one 
stage  of  his  inquiry,  but  what,  at  a  further  stage,  he  deems  to  be 
infructuous  or  deleterious.  A  Jury  cannot  with  like  facility 
dismiss  from  their  minds  what  a  cloud  of  witnesses  have  de- 
posited there  upon  oath;  they  may  even  be  tempted  to  fancy 
links,  rather  than  that  their  time  and  attention  should  have  been 
thrown  away,  a  pleasant  exercise  of  their  powers  of  demonstration 
be  thwarted,  and  the  honid  guilt  of  an  atrocious  conspiracy  have 
been  revealed  to  them,  without  condemning  one  of  the  conspirators 
to  condign  punishment.  In  this  point  of  view,  supposing  even  a 
case  in  which  a  Counsel  for  the  Crown  opens  the  details  of  the 
General  Plot  as  far  as  it  is  necessary  for  the  purpose  of  explaining 
to  the  Judge  his  Imh-testimony ,  but  abstains  from  calling 
witnesses  to  it  in  consequence  of  the  Judge  deeming  the  links 
insufficient;  supposing  also  that  the  case  against  a  prisoner, 
when  so  clipped,  is  weak  in  itself,  will  it  not  derive  aid,  and 
the  prisoner  sustain  prejudice,  from  the  Attorney-General's 
(ypening?  May  not  many  a  Juryman  be  influenced  by  what  he 
has  heard  the  Attorney-General  say,  and  what  he  may  think  is 
withheld  from  his  further  notice  only  through  the  quirks  and 
quibbles  of  the  lawyers.  A  Jury  is  not  usually,  even  in  the 
present  scholastic  times,  competent  to  treat  what  they  have 
heard  as  unheard,  especially  if  it  amuse  the  fancy. 

The  question  has  been  considered  on  the  supposition  of  that 
immaculacy  which  distinguishes  public  officers  in  the  present 
day :  but  a  Constitution  should  be  framed  to  meet  the  exigencies 
of  iniquitous  as  well  as  of  model  times.  An  Attorney-General, 
it  may  be  concluded,  will  be  bad,  if  the  Government  of  which 
he  is  an  Underling  be  bad,  and  a  Solicitor  for  the  Treasury,  being 
less  responsible,  will  be  worse  still:  so  the  alteration  in  the 
patents  of  Judges  would  by  no  means  extinguish  their  prospects  of 
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advancement  and  honor  from  the  Crown,  if,  in  a  degenerate  age, 
they  should  ever  be  swayed  by  hopes  as  they  anciently  were  by 
fears.  Only  in  the  last  Session  of  Parliament  the  Heads  of  the 
two  great  Parties  in  the  State  combined  in  opinion  that  the 
healing  of  a  political  difference  concerning  the  Crown's  Prero- 
gative, warranted  the  counterbalancing  disadvantage  to  the  Con- 
stitution of  holding  up  to  the  ambition  and  vanity  of  Judicial 
Functionaries  four  Peerages  for  life ;  a  bait  more  allm'ing  at  least 
than  its  converse  as  predicted  of  Macbeth,  "  Thou  shalt  get 
Kings,  though  thou  be  none!" 

But,  the  present  Rule  as  to  the  admission  of  preliminary 
evidence  of  a  General  Plot  is  distinguishable  in  important  par- 
ticulars from  the  Rule  on  the  subject  in  the  reign  of  Charles  II. 
In  that  reign  no  supervision,  as  at  present,  was  exercised  by  the 
Court  over  the  evidence ;  the  Counsel  for  the  Crown  imported 
whatever  matters  they  pleased  to  prejudice  a  case,  without 
opening  any  connexion  between  them  and  a  Prisoner,  and  gene- 
rally failed  in  the  establishment  of  any  relevancy  of  the  General 
to  the  Particular  Plot.  Moreover,  every  denomination  of  evidence 
was  receivable  in  proof  of  a  General  Plot,  even  some  kinds 
concerning  the  admission  of  which,  on  other  occasions,  there  was 
evinced  some  squeamishness ;  at  present,  although  the  order  of 
proof  is  inverted,  the  kind  of  proof  both  for  General  and  Par- 
ticular Plots  is  the  same.  But,  chiefly,  there  is  this  distinction 
between  the  old  and  new  practice,  that,  in  the  reign  of  Charles 
II.,  not  only  were  Prisoners  denied  the  aid  of  Counsel  in  this 
matter  where  that  aid  was  inestimable,  but  they  were  themselves 
deceitfully  hood-winked  in  order  that  they  might  treat  the  proof 
of  a  General  Plot  as  evidence  with  which  they  had  no  concern, 
and  view  as  mere  summer-lightning,  what  was,  afterwards,  to 
be  forked  and  darted  into  their  own  breasts.  How  different, 
upon  the  trial  of  Hardy,  was  the  result  of  the  evidence  of  a 
General  Plot,  the  details  of  which  occupied  the  Attorney- 
General  nine  hours  in  his  narrative,  and  which  embracing,  as 
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it  did,  the  transactions  of  the  memhers  and  correspondents  of 
several  political  societies,  would  have  implicated  at  the  least 
forty  thousand  persons!  Yet  these  dense  and  sanguine  mists 
were  dissipated  by  the  rays  of  Erskine's  eloquence  in  a  speech 
of  which  Home  Tooke  noted,  in  his  copy  of  the  trial,  as  cited 
by  Lord  Campbell  with  approbation,  "  This  speech  will  live  for 
ever. 

It  is  not  proposed,  on  the  present  occasion,  to  dwell  on  the 
numerous  perversions  of  justice  which  were  facilitated  and  en- 
couraged by  the  Law  of  Evidence  as  it  stood  in  the  reign  of 
Charles  II.,  in  points  wherein  that  Law  has  been  subsequently 
amended^.  The  Law  of  Evidence  in  that  reign  stood,  in  a  great 
measure,  the  same  as  in  the  infamous  State  Trials  of  the  ancient 
Monarchy.  Some,  indeed,  of  the  imperfections  of  the  old  law 
were  magnified,  as  by  an  optic  glass,  in  the  reign  of  Charles  II. 
It  had  not,  for  example,  occurred  before  his  reign,  that  a  witness, 
like  Gates,  in  disregard  of  all  modem  rules  of  hearsay,  secondary, 
or  irrelevant  evidence,  could  pretend  to  relate  minute  particulars 
of  the  contents  of  packets  upon  packets  of  letters  from  all  parts 
of  Europe,  Commissions,  Jesuits'  books,  sermons.  Papal  In- 
dulgences, Patents  of  a  Lord  Chancellor,  Lord  Treasurer  and 
Secretaries  of  States,  without  producing  a  scrap  or  note  of  any 
one  of  them.     Of  the  letters  that  Gates  attributed  personally  to 

^  In  the  Author's  Great  Oyer  of  Poisoning,  the  evidence  adduced  at  the  trial  of 
the  Earl  of  Somerset,  much  of  which  is  of  the  same  kind  as  the  species  received  in 
the  reign  of  Charles  II.,  is  weighed  item  by  item  in  the  balances  both  of  modem 
law  and  of  general  jurisprudence.  The  brutal  treatment  of  prisoners  upon  their 
trials,  so  far  as  it  resulted  from  any  defect  in  the  Constitution,  must  be  referred  to 
the  want  of  independence  resulting  from  the  patents  of  Judges :  it  is,  however,  chiefly 
ascribable  to  the  barbarous  feelings  of  the  age.  The  trials  of  the  Regicides,  (especi- 
ally Harrison's,  over  whom  one  of  the  Commissioners  said,  at  his  trial,  that  there 
ought  to  be  written,  as  over  a  house  infected  with  the  plague,  "Lord,  have 
mercy  ! ")  and  the  whole  course  of  trials  for  the  Popish  Plot  abound  with  examples 
of  brutalities  by  Judges  and  Counsel  for  the  Crown  heaped  upon  prisoners.  The 
following  taunt  may  be  thought  unique :  One  Lewis,  a  dwarf,  was,  in  1679, 
hanged,  drawn,  and  quartered  for  saying  masses,  taking  confessions,  and  being 
commonly  reputed  a  Jesuit.  When  the  evidence  for  the  Crown  was  concluded, 
the  Judge  said  to  him,  "Little  gentleman/  what  can  you  say  to  this  ?" 
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a  prisoner  he  said,  that  in  May,  June,  July,  and  August  last, 
he  had  seen  letters  signed  Stafford,  "  whereby  it  appeared  that 
the  prisoner  was  in  a  conspiracy  against  his  Majesty,  and  that 
he  had  transmitted  several  sums  of  money  to  the  Jesuits  to  carry 
on  the  design." 

Dugdale's  evidence  upon  the  trial  of  Whitbread  may  be 
thought  to  have  exceeded  in  degree  the  hearsays  of  former 
reigns ;  the  following  is  an  extract  from  it. 

Dugdale.  I  have  received  several  packets  of  letters  from 
several  persons  beyond  seas,  which  letters  did  contain  treason 
in  them,  for  the  introducing  of  popery  and  killing  the  king. 

Chief  Justice.    You  read  the  letters? 

Dugdale.    Yes,  my  Lord,  I  did. 

Chief  Justice.  How  many  letters  have  you  intercepted  ? 
Have  you  intercepted  twenty  ? 

Dugdale.    Yes,  a  hundred,  my  Lord. 

In  like  manner,  upon  Langhom's  trial,  the  witness  Bedloe 
spoke  to  the  contents  of  several  packets  of  letters  from  having 
seen  the  prisoner  transcribe  them  in  a  book,  and  he  was  ex- 
pressly invited  by  the  Chief  Justice  to  relate  to  the  Court  the 
effect  of  such  of  them  as,  in  his  judgment,  were  most  material. 

It  was  reserved  for  the  Judges  of  the  reign  of  Charles  II.  to 
avow  their  disregard  of  coherency  between  an  indictment  and  its 
proofs  by  such  a  Resolution  as  that  in  the  case  of  the  construc- 
tive traitors  at  Farley  Wood,  in  1663,  as  reported  by  Sir 
Matthew  Hale,  "  Fuit  agree,  que  si  un  overt-act  soit  lay  en  le 
indictment,  et  le  proof  est  d'un  autre  overt-act  de  mesme  le 
kinde,  ou  species  de  treason,  ceo  est  assets  bone  evidence." 
This  resolution  is  recorded  by  Hale  as  emanating  from  the 
fountain-head  of  authority;  but  he  modestly  suggests,  as  the 
opinion  of  a  humble  individual,  that  "  if  another  act  than  what 
is  laid  be  sufficient,  the  prisoner  will  never  be  provided  to  make 
his  defence."  Not  unnecessary,  therefore,  was  the  clause  in  the 
Treason  Act  of  the  7th  of  William  III.,  enacting  that  no  evidence 
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should  be  given  of  any  overt  act  whicli  is  not  expressly  laid  in 
the  indictment*. 

It  was  not  until  the  reign  of  Charles  II.,  when  there  were 
two  Treason  Acts  in  force,  that  it  became  serviceable  to  the  Crown 
to  bewilder  a  prisoner,  leaving  him  in  doubt  as  to  which  of  the 
two  Acts  he  was  to  apply  his  evidence.  This  was  accomplished 
by  means  of  the  abbreviation  of  Statut.  which  might  be  applied 
singularly  or  plurally  at  the  option  of  the  Crown.  Accordingly, 
when  Colledge  asked,  "  I  desire  to  know  upon  what  statute  I  am 
indicted?"  the  Chief  Justice  answered,  "Is  it  not  contra formam 
statut.  with  an  abbreviation?  That  refers  to  all  the  statutes 
which  are  in  force  concerning  high  treason."  Upon  Algernon 
Sydney  raising  a  similar  objection,  Judge  Withens  answered, 
"  Sir,  would  you  have  a  new  indictment  made  for  you?"  It  is 
to  be  observed,  that  if  the  word  statutorum  had  been  inserted,  it 
would  have  been  a  flaw.  Hale  mentions  this  quirk  as  esta- 
blished law,  without  referring  to  authority  in  any  former  reign : 
the  idea,  however,  had  occurred  to  the  author  of  the  play  of 
Iffnoramus,  who  makes  his  hero,  a  pettyfogging  lawyer,  instruct 
his  clerk,  "  Cape  hoc,  asine  (giving  him  a  box  on  the  ear),  si 
non  potes  scribere  verum  latinum,  abbrevia  verba  per  dimidium, 
scribe  cum  dasho,  sic  nee  facies  errorem  in  latino,  nee  eiTorem 
in  lege^." 

1  The  reading  of  selected  portions  of  Sydney's  paper,  notwithstanding  that 
argument  which  he  used  for  reading  the  whole,  that  thus  the  Scriptures  might  be 
represented  as  announcing  that  "there  is  no  God,"  of  which  Erskine  availed  him- 
self in  his  speech  for  the  Dean  of  St  Asaph,  indicates  a  defect,  but  not  a  new  defect, 
of  the  law  in  the  reign  of  Charles  II.  The  notes  of  Coke,  when  Attorney- General, 
which  are  extant  in  the  State  Paper  Office,  upon  copies  of  depositions  relative  to  the 
Powder  Plot,  indicate  a  worse  practice  of  garbling,  such  as  "Read  A.  and  B. 
only,"  "Read  not  this,"  " Hucusqrie"  (thus  far),  "Cave  !"  See  Jardine's  Criminal 
Trials,  and  the  Author's  Oyer  of  Poisoning. 

2  Abbreviations  in  Indictments  were  abolished  by  a  statute  of  George  II.  In- 
dictments were  Anglicised  by  the  Commonwealth,  but  their  barbarous  Latinity  was 
restored  at  the  Restoration.  The  special  pleas  of  Sydney,  Leach,  and  Fitzharris 
are  all  in  Latin.  The  use  of  Latin  records  was  abolished  by  a  statute  of  George  II, 
reciting  that  "many  and  great  mischiefs  do  frequently  occur  to  the  Subjects  of  the 
Kingdom  from  the  proceedings  in  Courts  of  Justice  being  in  an  unknown  tongue." 
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It  is  matter  of  curiosity,  how  some  species  of  evidence  which 
are  now  deemed  inadmissible,  were  admitted  in  the  reign  of 
Charles  II.  when  adduced  for  the  Crown,  hut  were  rejected,  if 
at  all  of  a  doubtful  aspect,  when  offered  for  a  prisoner.  Thus, 
in  regard  to  leading  questions — Lord  Campbell,  in  his  Life  of 
Jefireys,  mentions  that  "  Lord  Russell  had  certainly  been  pre- 
sent at  a  meeting  of  conspirators,  when  there  was  a  consultation 
about  seizing  the  King's  guards ;  but,  he  insisted  that  he  came 
in  accidentally,  that  he  had  taken  no  part  in  the  conversation, 
and  that  he  was  not  acquainted  with  their  plans.  The  aspirant 
Chief  Justice  (Jeffreys)  saw  clearly  where  was  the  pinch  of  the 
case,  and  the  Attorney-General,  who  was  examining  Colonel 
Rumsey,  being  contented  with  asking,  "  Was  the  prisoner  pre- 
sent at  the  debate?"  and  receiving  the  answer  "  Yes,"  Jeffreys 
started  up,  took  the  witness  into  his  own  hands,  and  calling 
upon  him  to  draw  the  inference  which  was  for  the  Jury^,  pinned 
the  basket  by  this  leading  and  highly  irregular  question,  "  Did 
you  find  him  averse  to  it  or  agreeing  to  it?"  Having  got  the 
echoing  answer  which  he  suggested,  viz.  "  agreeing  to  it,"  he 
looked  round  with  exultation,  and  said,  "  If  my  Lord  Russell 
now  pleases  to  ask  any  questions,  he  may*." 

For  a  flagrant  instance  of  the  rasure  of  an  indictment  to  make  it  good  after  plea, 
see  Sir  S.  Bamardiston's  case,  tern.  Car.  II.  The  Court  refused  to  delay  passing 
sentence  until  the  rasure  might  be  inquired  into,  saying,  "We  have  here  two  hares 
a  foot ;  let  us  despatch  one  first." 

^  The  objection  is  bifurcate,  (i)  that  the  question  is  leading ;  {i)  that  it  asks 
the  witness's  opinion.  Evidence  of  opinion  is  very  common  in  ancient  State  Trials, 
and  not  the  least  in  those  of  the  reign  of  Charles  II.,  as  in  the  case  of  City  riots 
the  Attorney-General  asks  a  witness,  "  Did  you  ever  look  upon  it  that  the  Sheriffs 
had  more  to  do  with  the  poll  than  others  ? " 

*  It  is  instructive  to  know  from  the  best  authority  in  England,  what  is  a  lead- 
ing question  1  It  has  been  sometimes  defined,  that  which  only  a  Leader  may  ask  ; 
the  distinction  between  leading  to  a  subject  and  suggesting  an  answer  being  often 
subtle.  The  scene  related  in  the  text  is  substantially  correct ;  but,  perhaps,  more 
dramatic  than  what  actually  occurred.  Rumsey  was  Jefireys's  own  witness,  who 
was  occasionally  taken  out  of  Ms  hands  by  the  Attorney-General.  After  "pinning 
the  basket,"  Jeffreys  did  not  immediately,  as  it  is  above  described,  put  his  question 
to  Lord  Russell,  but  there  was  an  interval  in  which  the  Chief  Justice  took  the 
witness  into  his  own  hands.     Upon  the  Chief  Justice  concluding,  and  not  before, 
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It  is  conceived  that  the  following  may  be  deemed  leading 
questions,  as  where  the  Solicitor-General  asked  of  a  witness,  in 
Tong's  case,  "  To  make  things  short,  were  you  ever  at  any  meet- 
ing where  there  was  a  discourse  touching  surprising  the  King, 
and  altering  the  Government?"  Or  where  Chief  Justice  Pem- 
berton  asked  the  King's  evidence,  Bedloe,  touching  the  contents 
of  au  unproduced  letter,  thus,  "  Was  there  any  mention  in  the 
letter  of  exciting  the  French  King  to  invade  the  kingdom?" 
Or  where,  as  in  Sir  G.  Wakeman's  trial,  after  Oates  had  sworn 
that  the  prisoner  had  refused  £10,000  offered  to  him  for  poison- 
ing the  King,  because  it  was  too  little  for  so  great  a  work,  and 
on  being  asked  whether  that  was  all  ?  and  answering,  "  That  is 
all  I  can  remember,"  the  Chief  Justice  asked,  "  Did  he  say  what 
he  would  have?"  and  on  Oates  answering,  "  I  can't  remember 
that,  but  he  said  it  was  too  little,"  the  Chief  Justice  further 
asked,  "  Did  he  say  he  would  have  Jive  more,  or  any  other 
sum?"  Oates,  thus  instructed,  swore  that  he  had  seen  in  a 
Book  kept  by  the  Jesuits  that  Sir  G.  Wakeman  had  accepted 
£15,000. 

When  leading  questions,  or  questions  of  that  appearance, 
were  put  by  or  on  behalf  of  a  prisoner,  they  were  promptly 
suppressed.  Thus,  when  Kosewell,  upon  his  trial  for  high  treason 
in  making  use  of  certain  expressions  in  a  sermon,  put  to  his 
witness  the  very  words  which  had  been  imputed  to  him  by  the 
witnesses  of  the  Crown,  viz.  "  Did  you  hear  me  speak  of  Ahab 
and  Hezekiah  his  son?"  he  was  immediately  stopt  by  the 
Chief  Justice,  who  said  that  the  question  was  a  leading  one,  and 
that  he  must  have  "  none  of  those  things."  So,  upon  the  trial 
of  Braddon  and  Speke  for  propagating  rumours  concerning  the 
Earl  of  Essex's  death,  a  question  turned  on  the  point  whether 


JefiEreys  put  his  question.  The  same  question  was  generally  asked  of  prisoners  upon 
^he  termination  of  each  witness's  testimony  ;  but  it  was  usually  put  by  the  Judge, 
and  not  by  the  examining  Counsel.  The  "  looking  round  with  exultation  "  is  not 
reported,  but  is  a  pleasant  enlivening  of  the  tableau. 
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the  defendants  had  done  more  than  circulate  a  current  rumour : 
an  information  was  read  for  the  defendants,  in  which  the  in- 
formant had  declared  that  she  saw  a  razor  thrown  out  of  a 
window  in  the  Tower,  and  that  thereupon  a  sentinel  cried  out. 
The  informant,  having  been,  probably,  tampered  with  (of  which 
evidence  was  given),  when  examined  at  the  trial  denied  this 
part  of  her  information,  and  Braddon  wished  to  shew  that  the 
statement  upon  which  he  had  acted,  whether  it  were  true  or 
false,  had,  in  fact,  been  made,  his  question  was  overruled  as 
being  a  leading  one,  as  follows : 

Braddon  (to  witness).  Did  not  you  say  you  heard  him  cry  out  ? 

Solicitor- General.  My  Lord,  we  cannot  admit  Mr  Braddon 
should  ask  such  questions ;  they  are  leading  questions.  Ask  her 
a  general  question,  and  you  shall  have  an  answer,  but  you  shall 
not  give  her  words  to  swear  to. 

Chief  Justice.  No,  upon  my  word,  you  have  given  her  too 
many  words  to  swear  to  already. 

In  like  manner  as  with  leading  questions,  hearsay  evidence 
appears,  during  the  reign  of  Charles  II.,  to  have  been  generally 
received  against,  but  not  for  prisoners.  It  was  received  against 
them  often  without  any  qualification,  as  throughout  the  trials  for 
the  Popish  Plot,  though  sometimes,  when  the  case  admitted  of 
it,  with  some  such  qualification  as  that  furnished  by  Sir  Orlando 
Bridgman,  on  the  trials  of  the  Regicides,  who,  after  dwelling 
particularly  on  the  hearsay  statements  of  parties  who  did  not 
appear  at  the  trial,  some  of  them  being  kept  in  prison,  stated, 
"  What  another  says  of  one  is  not  pregnant  evidence,  if  you 
take  it  singly,  and  have  nothing  of  other  proof."  And  the 
Attorney-General,  on  Lord  Russell's  trial  said,  "Hearsay  evi- 
dence is  not  evidence  to  convict  a  man,  but  it  plainly  confirms 
what  other  witnesses  swear."  And  this  efiect  was  given  to 
hearsay  evidence  by  Jefireys,  upon  Algernon  Sydney's  trial, 
on  which  the  prisoner  had  been  sharply  told  not  to  interrupt  a 
witness  in  the  current  of  his  hearsay. 
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A  remarkable  exhibition  of  hearsay  evidence  occurred  at  the 
trial  of  Hulet,  who  was  charged  witli  being  an  executioner  of 
Charles  I.  A  witness,  Colonel  Nelson,  deposed  that  he  had 
been  told  by  Colonel  Axtell  (at  the  time  a  prisoner,  and  who 
might  have  been  called  on  the  part  of  the  Crown),  about  six 
years  since,  that  one  Walker  cut  off  the  King's  head,  and  that 
Hulet  held  it  up  to  the  people,  saying,  "  Behold  the  head  of  a 
traitor!"  At  a  later  stage  of  the  trial  (probably  from  a  hint  he 
had  received)  Colonel  Nelson  interposed,  saying,  "  It  has  come 
lately  in  my  mind,  that  I  did  hear  from  a  Colonel  Pretty,  that 
Hulet  struck  the  blow."  Captain  Twogood  deposed  that  it  had 
been  "  generally  reported  in  Ireland,  that  Hulet  either  cut  off 
the  King's  head,  or  held  it  up."  One  Burden,  apparently  a 
witness  for  the  nonce,  declared,  that  "  It  was  a  common  speech 
among  the  soldiers  that  Hulet  cut  off  the  King's  head^" 

When  hearsay  or  supposed  hearsay  evidence  was  tendered 
on  behalf  of  a  prisoner,  a  very  different  course  was  adopted.  On 
Lord  Russell's  trial,  notwithstanding  Lord  Howard  had  been 
permitted  to  give  on  behalf  of  the  Crown  a  long  narrative  of 
hearsay  evidence,  after  Lord  Russell  had  expressly  objected  to 
it,  when  Lord  Anglesea  was  proceeding  to  relate  something 
which  Lady  Chaworth  had  told  him,  he  was  interrupted  by 
Chief  Justice  Pemberton  thus,  "  My  Lord,  what  you  have  heard 
from  my  Lady  is  no  kind  of  evidence  at  all." 

^  In  a  copy  of  Whitelocke's  Memorials,  in  the  Library  of  Downing  College,  are 
some  curious  notes  written  by  a  Mr  Darell,  who  refers  to  fol.  19  of  the  book,  with 
the  words  "Anent  my  father."  At  the  folio  referred  to,  a  Mr  Darell  is  mentioned 
by  Whitelock  as  an  "extraordinary  handsome  proper  gentleman."  In  the  same 
hand  is  a  date  of  1686.  Mr  Darrel,  among  other  notes,  states  that  the  Bishop  of 
Ely  told  him  that  Captain  Hatton  told  him  that  Lambert  had  told  him,  when  he 
was  a  prisoner  in  Jersey,  that  Comet  Joyce  cut  off  the  King's  head ;  the  Bishop 
made  this  statement  on  Sunday,  27th  of  November,  1698.  In  the  preceding  June 
Mr  Darrel  was  told  by  Colonel  Titus  (the  reputed  author  of  Killing  no  Murder) 
that  Eumbold,  Dryden's  "one-eyed  archer,"  had  declared  at  his  execution  that 
"Charles  I.  was,  to  his  certain  knowledge,  beheaded  by  the  common  hangman,  and 
that  if  he  had  refused  to  do  it,  Rumbold  was  to  have  done  it ;  and  that  Rumbold 
further  said,  he  would  have  done  it  very  willingly  if  he  had  been  commanded  to 
that  work."    . 


FOR  STATE  OFFENCES.  327 

In  like  manner,  upon  the  trial  of  Braddon  and  Speke, 
for  spreading  rumours  concerning  the  manner  of  the  Earl  of 
Essex's  death,  the  Counsel  for  the  prisoners,  Mr  Wallop,  wished 
to  inquire  concerning  a  report  on  the  subject  that  had  heen  cir- 
culated hj  a  woman  that  was  absent.  The  object  was  not  that 
of  vouching  the  woman's  narrative  for  the  truth  of  the  facts 
stated  in  it  (which  is  the  legal  meaning  of  hearsay),  but  of 
proving  the  fact  of  such  a  report  having  been  current.  The 
following  conversation  between  Chief  Justice  Jeffreys  and  Mr 
Wallop  ensued : 

Chief  Justice.  I  ask  it  of  you,  Mr  Wallop,  is  what  another 
said  evidence  ? 

Wallop.    'Tis  evidence  there  was  such  talk. 

Chief  Justice.   Where  is  the  woman,  why  is  she  not  brought? 

Wallop.  They  say,  she  is  so  big  with  child  she  cannot  come. 

Chief  Justice.  Why,  if  that  woman  were  here  herself,  if  she 
did  say  it,  and  would  not  swear  it,  we  could  not  hear  her ;  how 
then  can  her  saying  be  an  evidence  before  us  ?  I  wonder  to  hear 
ant/  man  that  wears  a  gown  make  a  doubt  of  it.  Is  not  this  the 
frst  time  (1684)  a  report  was  ever  given  as  evidence  in  West- 
minster Hall? 

Wallop.  My  lord,  we  are  necessitated  to  use  this  sort  of 
evidence. 

Chief  Justice.  I  tell  you,  Sir,  it  is  no  evidence,  be  necessi- 
tated what  you  will. 

A  singular  proposition  from  a  Chief  Justice  for  a  mutual 
admission  of  hearsay  evidence  was  made  on  the  trial  of  Hamp- 
den for  a  misdemeanor  connected  with  the  Rye-House  Plot,  as 
follows : 

Mr  Williams  (Counsel  for  Hampden).  We  will  prove  that 
Lord  Anglesea  is  so  ill  of  the  gout  he  cannot  come,  though 
served  with  a  subpoena ;  and,  then,  we  hope  your  Lordship  will 
give  us  leave  to  prove  what  Lord  Anglesea  has  said  concerning 
Lord  Howard's  discourses  with  him. 


328  PROCEDURE   IN   PROSECUTIONS,   ETC. 

Chief  Justice.  No,  certainly,  Mr  Williams;  and  I  am  sure 
you  ask  it  not  as  expecting  it  should  be  granted.  Come,  will 
you  consent  that  what  the  Duke  of  Monmouth  has  said  shall 
be  given  in  evidence,  and,  then,  I  presume  the  King's  Counsel 
will  consent  to  your  request. 

Mr  Williams.  I  consent !  Here  is  my  Client  in  Court,  I  can 
consent  to  nothing. 

Chief  Justice.  But,  if  so  be,  there  be  leave  given  on  one  side 
to  tell  what  another  person  has  said,  why  should  it  not  be  con- 
sented to,  on  the  other  side,  that  it  be  proved  what  a  third  per- 
son that  is  absent  has  said  for  them  ? 

This  proposition  of  the  Chief  Justice  implies  that  the  relin- 
quishing of  a  safeguard  of  veracity  in  one  instance  would  be 
compensated  by  its  abandonment  in  another ;  and  that  a  criminal 
trial  was  less  a  touchstone  of  guilt  or  innocence  than  a  game  played 
for  a  prisoner's  life  between  him  and  the  King.  Such  games 
were,  indeed,  most  of  the  State  Trials  in  the  reign  of  Charles  II. ; 
the  Constitution,  by  its  Rules  of  Procedure,  giving  fearful  odds 
to  the  King,  as  though  he  were  the  keeper  of  a  gaming-table ; 
and  enabling  him  to  win  the  stake  in  due  form  by  means  of 
Judges,  Juries  and  Witnesses,  who  might  be  compared  to  loaded 
dice. 
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